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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24362 


CS 


UNITED STATES OF AMERICA 


Vv. 


HOWARD WINGFIELD, 
Appellant. 


APPEAL FROM THE REVOCATION OF 
APPELLANT'S CONDITIONAL RELEASE 
FROM SAINT ELIZABETHS HOSPITAL 

BY THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


——_———— 


ISSUES PRESENTED FOR REVIEW 
1. Whether a person who was released condition- 


ally from Saint Elizabeths Hospital, on the strength of a 


court ruling that he had so far recovered from his mental 
sllness that he was not likely to be dangerous to himself 
or others, may consistently with the governing statute be 
recoifmitted to the Hospital for an indefinite period more 


than two years later without the benefit of a jury trial. 


ae 


2. Whether such a person is denied the equal 
provection of the laws when by his recommitment he is 


deprived of his liberty indefinitely without the jury 


trial that is available to other classes of persons prior 


to gnvoluntary confinement. 

3. Whether such a person, so released and so 
recommitted without a jury trial, is deprived of his 
liverty without due process of law. 


This case has not previously been pefore this 


REFERENCES _TO RULINGS 

The formal order of the Court below (Walsh, 
District Judge) revoking appellant's conditional release 
from Saint Elizabeths Hospital is dated May 11, 1970, and 
was filed May 12, 1970 (Record). The order was entered 
pursuant to the district court's oral decision at a tmental 
hearing" held on May 7; 1970. Pages 31-40 of the transcript 
(*"Ir.") of this hearing contain an extended discussion of 
appellant's request for jury trial. Counsel for appellant 
made this request five separate times: Tr, 32, 33, 355 
37-38, 39; the request was opposed by the government (Tr. 38), 
and the revocation decision was rendered without the holding 


of a jury trial (Tr. 39, 40). 


STATEMENT PURSUANT TO 
GENERAL RULE 17(¢) (2) (144) 


The transcript of the proceeding below is 


only forty pages long. Appellant respectfully requests 


that t be reproduced in full and that the Court read 


it in its entirety, a full overview of the hearing 


being a prerequisite to a fair understanding of 
appellant's contentions. 

' Apart from this transcript, appellant has 
reproduced, and has included in Appendices to this | 
brief, all other material to which he wishes to direct 
the Court's attention (except, of course, for cited 


| 
matediais such as cases, congressional hearings, etc.). 
| 
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*/ 
STATEMENT OF THE CASE 


This is an appeal from the district court's 
revocation of ‘appellant's conditional release from 
Saint Elizabeths Hospital without a jury trial. 

Ten years ago appellant was indicted on 
several counts of Harrison act (narcotics) violations 


(Record). Shortly thereafter he entered a plea of 


SE Een Ent 


*/ Appellant includes as Appendix I copies of documents 
from his offic¢ial hospital file, some of which are used 
as background! illumination in this Statement of the Case, 
and others in the final section of the Argument. The 
court below did not consider such material in denying 
appellant's request for jury trial, but since this deci- 
sion was purely a legal one, appellant is not improperly 
"going outside the record" in referring to his hospital 
file now. in Covington v. Harris, 136 U.S. App. D.C. 

5, 38 n.1, 43 n.27, 45, 46 n.39, 419 F.2d 617, 620 n.1, 

25 n.27> 627; 628 n.39 (1969), the challenge was to 
decisions not purely legal; this Court nevertheless 
adverted to hospital records that had not been before 

the court below in order to establish a proper factual 
and analytical background for its decision. In Covington 
this Court ultimately concluded that the court below 
should have had the benefit of such records in resolving 
the factual issues and remanded the case on this ground, 
among others. Id. at 44, 419 F.2d at 626. Here, however, 
because the question is purely a legal one, no such 
remand is required. This Court may appropriately use 

the appended file entries not only for background illumi- 
nation, but also as factual data bearing on the resolution 
of the due process issue presented in Section III of the 
Pee infra. Compare, e.g., Muller v. Oregon, 

208 U.S. WiB-(1908)> and in Te Gault, 387 U.S. 1 (1967). 


ye = 


| 
ne! guilty, his court-appointed counsel moved for a mental 
i 


‘ 
examination, and in January 1961 he was committed to 


Saint Elizabeths for observation. | 

In April 1961 the Superintendent of the Hospital 
tmgornes the Court that appellant was incompetent to stand 
trial, and an order was entered committing him to the 
Hospital until competent. (Record). About a year later 


(February, 1 1962; Record) the Superintendent informed the 


Court that appellant had become competent to stand trial; 

jin April 1962, he was tried by a jury and found not guilty 
by reason of insanity. (Record). Appellant was thereupon 
oo amie to the Hospital pursuant to 24 D. C. Code 

§ §302 (ad). (Record). Because this was long vefore the 
decision of this Court in Bolton v. Harris, 130 lv. S. App. 
D.C. 1, 395 F.2a 642 (1968), appellant was recomnitted 
automatically without any inquiry into his present mental 
state. His diagnosis was "Schizophrenic Reaction, Catatonic 
Type" (Record, letter from Dale C. Cameron to clerk, 


Criminal Division, United States District Court for the 
| 
Appellant remained confined in the Hospital 


for nearly six years, until he was released conditionally 
| 


District of Columbia, February 5, 1962). 


on December 1, 1967, pursuant to his doctor's recommenda 


tion and upon an order of the District Court that rested 
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upon an express judicial finding that appellant had 
‘recovered sufficiently from his mental illness so that 

he will not in the reasonable future be dangerous to him- 
self or others." (Record). The conditions of appellant's 
release were that he be released into the personal custody 
of his father, that he live with his parents, that he take 
prescribed medicine under his father's supervision, that 
he return to the Hospital for interviews as directed, and 
inat he cooperate with a Hospital functionary in trying 
to find a job. Appellant observed these conditions as 
fons as they were imposed; continuous medication, the 


principal condition, was discontinued by the Hospital in 


t 
pril 1968. Appellant found a job and apparently had no 


ifficulty until October 27, 1968 (a period of about 
leven months). On that date he "responsibly" (Tr. 24) 
returned voluntarily to the Hospital 


and requested that he be allowed to sleep 
for the night. He stated that he had had 
a fight with his family, that he did not 
want to remain at home and that he did 
not have another place to sleep. 
Official Hospital Record: 
"Return From Convalescent or 
Authorized Leave," October 28, 
1968 (Appendix I, Item I) 
(emphasis added). 


frp POH 8 8 dos 


wrenqein - 


oe 


The precise nature of the family fight was never looked 


into by the Hospital, which is still unclear as to what 


happened (see Tr. 11; official Hospital Record: -"Recommenda- 


tjbn for Revocation of Conditional Release and Change of 
| 


Diagnosis," page 1, (Appendix I, Item 2)). 

i) For 13 months following his request to ees, the 
night appellant remained confined in the Hospital's maximum 
security facility. Below, the Hospital claimed that 
appellant remained tyoluntarily". Although "{nJe would 
frequently ask for releases [he could] always be talked 
Out of the request." (Tr. 12-13) Apparently the Hospital 
kept no record of such requests or of the 1engths to 
which it may have had to go to "talk appellant out" of 
them. One item in the Hospital records, however; indicates 
that during appellant's 13-month stay in John Howard Divi- 
gion, the maximum security facility, he was not, regarded 
2s a voluntary patient. Appellant wrote to Dr. George D. 
feickhardt, the acting clinical director of gotin Howard 
Division, asking about his status. (Appendix ts Item 3). 
Dr. Weickhardt promptly replied: 

In response to your letter, we ner it 
would be best to revoke your conditional 
release at this time. 

Letter to appellant dated 


November 4, 1969. 
(Appendix I, Item h), 


MOBS 2¢ 22 
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this letter, of course, was written six months before 


abpeliant's conditional release was actually revoked 
in May 1970. The Hospital took the view that an inquiry 
§4.to his status made by a voluntary patient raised a 
"serious question as to whether he was competent to 
remain on a voluntary commitment." (Tr. 13). 

Meanwhile, the Legal Aid Agency had learned 
of appellant's situation, and a lawyer newly assigned to 
appellant's case began to inquire into his status. A 
tter addressed to Dr. Weickhardt on September 22, 1969 
(Appendix I, Item 5) requesting a current examination 
pursuant to the second holding in Bolton v. Harris, 
130 U.S. App. D.C. 1, 395 F.2d 642 (1968), met with no 
wesponse. A letter to the Superintendent dated October 29, 
:969, was answered on November 4. (Appendix I, Item 6). 
In his answer the Superintendent stated that a Bolton 
re-evaluation had been made, and that pursuant to this 
re-evaluation the Superintendent had recommended to the 
court that appellant's conditional release be revoked. 

The Bolton evaluation was described by the 
doctor who made it as follows: 

I have interviewed Mr. Wingfield brriefly 

[sic] last week and again today and 


have reviewed his case records. 


ee 
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[After reviewing and analyzing recent 
developments] [i]t is . . . my opinion’ 
that Mr. Wingfield is mentally ill and 
would be dangerous if released from the 
hospital and in view of the clear possibility 
of legal action being initiated by his 
attorney, I feel that we should cover our 
selves at this time by formally requesting 
that the Court revoke his conditional release 


Official Hospital Record: 
"Recommendation for Revocation 
of Conditional Release and 
Change of Diagnosis," November ae 
1969 (Appendix I, Item 5). 


I 
After unsuccessful private attempts to secure 


an independent psychiatric evaluation, appellant moved the 
court for an order that such an evaluation be made; an 
independent evaluation was ordered (Record: March 2, 1970) 
and was made on March 24, 1970; a copy of the report of 
the evaluation was filed with the Court late in April. 

On April 29 appellant's case was set down for the May Tes 


1970, "mental hearing" below. i 

At that hearing, after both appellant's Saint 
Elizabeths doctor and the independent psychiatrist testified 
that because of his potential dangerousness he should 


remain in the Hospital (e.g., Tr. 5; 6, 13), counsel for 


appellant (another Legal Aid Agency lawyer only recently 


involved in the case) five times reiterated a request for a 
\ 


“i 


jury trial on the question whether appellant's conditional 
release should be revoked. (Tr. 32, 33, 35, 37-38, 39). 


The Hospital opposed the request (Tr. 38). Judge Walsh 


i appellant's conditional release without a jury 


t (Tr. 39, 40.) Only after -- indeed, as a result of -- 


this hearing, which sanctioned maximum security confine- 


ial. 


ment on the grounds of dangerousness, was appellant trans~ 


ehrrea out of maximum security -- into minimum security 
< 


confinement. ‘Official Hospital Record: "Recommendation 


Fbr Transfer To Cruvant B,” Appendix I, Item 7. 
é 
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ARGUMENT 


| 
| 
Introduction | 
| 


i Appellant was acquitted by a jury of a criminal 
offense. Following 24 D.C. Code § 301(d) as it was then 
understood -- prior to this Court's decision in Bolton Ve 
Harris, 130 U.S. App. D.C. 1, 395 F.2d 642 (2968) -- 
h¢ was committed to Saint Elizabeths Hospital. He remained 
in the Hospital for six years and then was recommended for 
and held entitled to be released on conditions because, as 
the court found, he had "recovered sufficiently from his 
mental illmess so that he will not in the reasonable 
future be dangerous to himself or others." The prin- 
cipal conditions were that he remain under the super- 
vision of his father and continue his medication. There 
4s no indication that he ever preached these or any 
other conditions of his release. In fact, medication 
was discontinued a few months after appellant's release, 
and he had no apparent difficulty for the following six 


months. 


= Ute 


He came back to the Hospital after a family 
quarrel to stay the night, because he had no other place 
to go. As it turned out, he stayed not just for a night 
but for more than a year. The Hospital officials testified 
below that his stay was voluntary, but contemporaneous 
records cast doubt on whether he was regarded as a voluntary 
patient at the time. (P. 6, supra.) In any event, it was 
only after 13 months that the Hospital asked the court 
below to revoke appellant's conditional release. On 
wpychiatric testimony that dealte with the state of 
appellant's mental health and his potential dangerousness 
the court, sitting without a jury, revoked his conditional 


release. It denied appellant*s repeated requests for a 


fury trial. He was thereupon committed to Saint Elizabeths 


Hospital against his will, to stay indefinitely. 

é If the decision below is allowed to stand, 
appellant and others situated like him will be singled 
out from among those adults subject to indefinite con- 
finement against their will in Saint Elizabeths Hospital 
as a result of potential dangerousness due to mental ill- 


ness. 


=f) s 


All other classes of adults subject to such confinement 


are entitled to a jury trial; these classes are: 


(1) persons who are mentally ill and who, 


because of their illness, are likely to 
injure themselves or others if allowed to 


remain at liberty, 21 D.C. Code § 521, 
but only after jury trial if one is rer 
quested, 21 D.C. Code §§ S44-45. 

(2) sexual psychopaths, but only after a 
jury trial if one is requested, 22 D.c. 
Code § 3508. | 
(3) persons acquitted of offenses solely 
on the basis of insanity, 24 D.C. Code’ 


§ 301(d), but_only after a jury trial as 


TS 


to present mental condition and dangerousness , 
if one is requested, Bolton v. Harris, 130 


U.S. App. D.C. 1, 395 F.2d 642 (1968) . 


(4) persons serving sentences in D.C. penal 
institutions who are mentally ill, 24. D.C. 


Code § 302, but only after a jury trial if 
one is requested, Matthews v. Hardy, | _U.S. 


App. D.C. ___» 420 F.2a 607 (D.C. Cir. 1969) 
cert. den., 397 U.S. 1010 (1970). | 
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Congress has not called for such discrimination 
against persons. who have peen conditionally released, 


the court below has not justified it, and there is no 


rational basis for its being sanctioned by this Court. 


rt 


1/ Under 24 D.C. Code § 301(a) a court that finds a 
defendant incompetent to stand trial is to order him "con- 
fined to a hospital for the mentally ill." The question 
whether automatic commitment of an incompetent criminal 
d2fendant is valid has not been posed to or decided by this 
Court. But the case of the incompetent defendant is 
distinguishable from that of the conditional releasee and 
those of the other classes of persons described. The 
incompetent is confined not for reasons having to do with 
the safety or welfare of himself or others, but because he 
is under criminal charges on which he should be tried; he 
should therefore be treated for whatever condition prevents 
his being tried. The determination of competence or 
incompetence has typically been made by a judge, and con- 
finement has been thought to follow inevitably from a 
determination of incompetence. We are more sensitive today 
than we were when the automatic confinement provision of 

§ 301(a) was enacted, both to the desirability of pretrial 
release of defendants and to noninstitutional treatment of 
mental ills. A more rational scheme than the present 

€ 301(a) would make out-patient treatment the norm for the 
ancompetent, but presumed innocent, defendant (who, it is 
assumed, is eligible for release on bail or on his own 
recognizance), unless in a particular case institutional 
treatment was medically indicated or the condition causing 
the defendant's incompetence also made him dangerous to 
himself or others. It may be, on the logic of appellant's 
arguments in this brief, that the latter determination 
would have to be made by a jury. 
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In what follows we shall demonstrate that 


e | 
“1 Congress, in providing for conditional release, 
| 


mahifested no intention to discriminate against all per- 
sons so released by making them subject to indefinite 


reconfinement without the jury trial to which others 
’ | 
subject to indefinite confinement are entitled, and that 


because of the serious constitutional questions that 
would otherwise arise the statute should not be construed 


to permit recommitment without a jury trial; (2) if the 
statute is read as authorizing the reconfinement of 
appellant without a jury trial it denies him Be equal 
pyotection of the laws and thus violates the aue process 
c}ause of the Fifth Amendment, and (3) in cases such as 
appellant's reconfinement without a jury trial works a 
deprivation of liberty without due process of Law even 


without regard to equal protection concepts. : 
| 
I. THE APPLICABLE STATUTES SHOULD BE SO READ 
AS TO CONFER UPON APPELLANT THE RIGHT TO 
A JURY TRIAL 
Congress Has Manifested No Intent To Deprive 
Conditional Releasees In Appellant's Position 


of A Jury Trial Prior To Revocation of Their 


Release 


@ vee Mar tek 
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That part of the District of Columbia Gode which 
? 

deals with "insane criminals" underwent a general revision 
in the aftermath of Durham Vv. United States, Qo4 U.S. App. 
D.C. 4228, 214 F.2d 862 (1954). The revision resulted in the 
enactment of 24 D.c. Code § 301(d), which provides for con- 
finement in a mental hospital, pursuant to court order, of 
persons acquitted 6f criminal charges by reason of jnsanity. 
Section 301(e) contains the provisions for the release of 
such persons. Besides providing for outright release, 
it also provides fhat 

Where, in the judgment of the superintendent 

of [the] hospital a person confined under 

[24 D.C. Code § 301(d)j is not in such condition 

as to warrant his unconditional release, but 

is in a condition to be conditionally released 

under supervision, . . . [after complying with 

specified procedural requirements] the court 

shall order his r@lease under such conditions 

as the court shall see fit .. .. 

The citizens committee that was responsible for 
the revision of § 301, after stating in its report "that 
the 
pergons who have recovered after being acquitted on the 
ground of insanity," asserted that conditional release would, 


int 


i should provide a means for conditional release of 


alia, "Dyermit immediate recommitment for treatment of 


those conditionally released where subsequent experience and 


| 
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psychiatric observation indicated that their release had 
been premature." H.R. Rep. No. 892, 84th Cong., ist Sess. 
14 (1955) S. Rep. No. 1170, 84th Cong., Ist Sess., 14 
(ages) But the statute, while accomplishing other stated 
compittee objectives regarding conditional release, incor- 
porated no provision at all for recommitment, inmediate or 


otherwise. 


This Court, however, appropriately giving legal 


content to a statutory area uncharted by the Congress, held 
eae an “order for conditional release [ean] be revoked 
only by the court which granted it, and only after a full 
hearing." Darnell v. Cameron, 121 U.S. App. D.C 58, 60, 
348 F.2d 64, 66 (1965) (emphasis added); see also Friend v. 
United States, 128 U.S. App. D.C. 323; 338 F.2d 579 (1967). 
Its ruling was effectively ratified by the Congress , which 
amended § 301 in 1967, two years after Darnell had been 


decided, without modifying § 301(e) in any relevant respect. 
¥ 


a a a 
1/. The Committee was the Committee on Mental Disorder of the 
Gdlncil on Law Enforcement of the District of Columbia. 
full in the reports of the responsi- 
There is no other material 


-17- 
‘ 
é 
Ee et urged here -- that it be so construed as to require 


The further step in the construction of the 


a jury trial for appellant and others situated like him -- 
would further fulfill Congress’ general purpose, discussed 
pelow, to make jury trial available in mental commitment 
eases, thereby vindicating as well the benign doctrine of 
equality of treatment that had its source in Baxstrom v. 
Herold, 383 U.S. 107 (1966) .~ 


B. Congress Has Manifested A Sharp Concern 
For Ensuring Jury Trials In Mental Commitment 
Cases. 


The history of the jury trial provision of the 
Hospitalization of the Mentally Ill Act of 1964, 21 D.C. 
odie §§ 544-45, is enough to demonstrate the extreme soli- 
citude of the Congress for the Ie to a jury trial in 


mental hospital commitment cases. 


1/ Baxstrom does not have the same pope currency as, 
Say, Miranda v. Arizona, 384 U.S. 43 (1966), and some 
others of the Supreme Court's landmark decisions of recent 
years, but in a recent address to the Federal Bar Associ- 
ation the Secretary of Health, Education and Welfare, a 
distinguished lawyer, named Baxstrom as one of several 
notable examples of the Court's recent sensitive regard 
for the demands of equal treatment. Remarks by Elliot L-. 
Richardson, Secretary of Health, Education and Welfare, 
before the Federal Bar Ass'n., Sept. 18, 1970, pp. 7-8. 
Saint Elizabeths Hospital is in Secretary Richardson's 
department. 


— —_——* 
F.2d 607 (D.C. Cir. 1969), cert. den., 397 U.S. 1010 
970): "We have not found anything in the legislative 
history of the 1964 Act which indicates that Congress 
explicitly intended to deny its protections, for any stated 
reason, to prisoners." 


4 Compare Matthews v. Hardy, U.S. App. D.C. 
20 
(2 
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Despite the fact that until 1938 jury trials 
| 
were gad in all cases of involuntary civil commitment, 
and is from 1938 through the time of the preparation of 


the Alt of 1964 jury trials were available to all who 


wished engee the 1964 Act as it originally appeared 
eliminated any right to jury reat Although this aspect 
of the bill vas applauded by the psychiatrists who testified 
at the hearings, it was uniformly opposed by Lawyers and 
judges; the legal profession insisted on the inclusion of 
a i to a jury ee 
In responding to the ACLU's testimony "strongly 
urg[ing]" reinstatement of the jury trial guarantee, 
Senator Ervin (the bill's sponsor and chairman of the 


subcommittee) said: 


° 


1/ ee, e.g., Hearings on $.935 Before the Constitutional 
Rights Subcommittee of the Senate Judiciary Committee, 
88th Cong., lst Sess., ser. 20-127, at 8 (1963). | 


2/ Id. at 8. 


3/ $a. at 61, 62 (psychiatrists); at 22, 26 (Judge 
HoLtsot®) 5 33, 37 (Chief Judge McGuire); 50; 185, 186 
(ACL) s 95; 203. | 
| 
| 
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[T]he subcommittee appreciates 
very much ... the very valuable 
suggestions you made for the improve- 
ment of the law [by requiring jury 
trials, inter alia}. 


I think the suggestions are 
extremely helpful, particularly those 
pertaining to guarantees to iamsure 
due process. Id. at 186 (emphasis 
a added ). 
§ 

i 
presenvation, Senator Ervin observed, "I have a deep 


Later, in response to still another attorney's 


veneration for the right of trial by jury and I consider 
it ae of the basic rights." Id. at 218. 

Doubtless on the strength of such suggestions 
as the ACLU's and those of the other lawyer witnesses, 
which engendered legislative reactions such as those just 
quoted, the law as enacted included the now-familiar 
provisions for jury trial. These are among the provisions 
that %his Court has borrowed for application, mutatis 
mutandis, to all persons acquitted by reason of insanity, 
and to unwilling transferees to Saint Elizabeths from 
corrbetional institutions. 

7 


1/ $olton v. Harris, 130 U.S. Appi D.C. 1, 395 F.2d 
42 K1968). 


2/ Matthews v, Hardy, __ U.S. App. D.C. , 420 
F.2d 607 (1969). 
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Cc. A Jury Trial Requirement Should Be” 
Read Into Section 301(e) In Any Event 
To Save It From Constitutional Attack. 

In construing the statutes before it in Bolton 
and Matthews as it did, the Court was moved quite candidly 
by the desire to save the statutes from what it con- 
sidered a devastating constitutional attack. The attack 
is based principally upon the Supreme Court's decision in 
Bexstrom v. Herold, 383 U.S. 107 (1966), which invalidated 
as a denial of equal protection a New York statute that 
euthorized civil commitment of a prisoner at the end of 
his penal sentence without the jury review that was avail- 


able in all other civil commitment cases. 


As this Court phrased the matter in the Bolton 


| 
{[Wjhile prior criminal conduct may be, 
relevant to the determination whether | 
a person is mentally ill and dangerous, 
it cannot justify denial of procedura 
safeguards for that determination, [and] 
... while prior criminal conduct is ai 
relevant consideration for determining 
the conditions of custodial care, it | 
does not provide an automatic basis for 
allowing significant and arbitrary dif- 
ferences in such conditions. 


“prior criminal conduct," this Court continued, 
i 


cannot be deemed a sufficient justification 
for substantial differences in the pro- 
cedures and requirements for commitment, 
and habeas corpus may no longer be deemed 
to afford adequate protection against un- 
warranted detention. 
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The Court on this basis held that "persons found not 
guilty by reason of insanity must be given @ judicial 
hearing with procedures substantially similar to those 
in civil commitment proceedings." 130 U.S. App. D.C. 

at 10, 395 F.2d at 651. 

In Matthews this Court continued the eradica- 

tion of arbitrary differences in the treatment of civil 
Ind criminal committees. Matthews allegedly became 
mentally ill while at Lorton penitentiary. Purportedly 
pursuant to 24 D.C. Code § 302 he was transferred to the 
maximum security facility at Saint Elizabeths, with 
neither hearing nor jury trial. Recognizing that the 
mere fact of appellant's prior criminal conviction yielded 
no basis for a determination that he was dangerously 
mentally ill, this Court held that the prisoner must be 
afforded all of the safeguards, including the right to 
trial by jury, that are available to civil committees -- 
that § 302 could be "saved" only by reading into it the 


‘protections of the Hospitalization of the Mentally Ill Act. 


In the same way, the conditional release pro- 
visions of Section 301(e) can be "saved" only by reading 
into them procedures to be had upon revocation in ap- 
pellant's case and others like it that correspond with 
the procedures of the 1964 Act, including the right to 
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jury trial. The arbitrariness of the denial of a jury 
trial to appellant and others like him is clear. “Appellant 
=a others confined to Saint Elizabeths pursuant to § 301 
(2) pefore Bolton was decided were never even adjudicated 
mentally ill or dangerous. They were confined on the sole 
vasis of a jury's or 4 judge's reasonable doubt chat at 
some time in the past they were stable enough mentally 
that it would be fair to hold them criminally responsible 
for their Sie Appellant, furthermore, was con- 
ditionally released pursuant to 4 judicial order based on 
a’ finding that he would not be dangerous under the con- 
ditions imposed; this is the only current judicial finding 


in his record. 


Thus, there is nothing in appellant's situation 


to justify making 4t easier to commit him for an in- 
definite period by omitting some procedural safeguard than 
it is to commit others. Quite the contrary. To the 
extent that the state of his mental health is relevant, 

he is formally no different from any prospective civil 


Gomme in that, whatever may be the views of attending 


oo 


#/ Intervening attempts to secure release on habeas corpus 
Go not materially alter the situation in this regard. There 
is no opportunity for jury trial in such cases, and the 
burden of proof is on the patient. Prior to Bolton, patients 
had to prove freedom from a dangerous mental condition be- 
yond a reasonable doubt, and, in some cases, that the 
Superintendent's refusal to recommend release was arbitzary 
find capricious. See Bolton, text at notes 23, 24. 
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psychiatrists, he has not been found mentally ill by a 
1/ 


jury. And he is a more likely risk than the usual 
civil commitment defendant insofar as dangerousness is 
concerned because it has been determined that he will 
not be dangerous under conditions that, in appellant's 
case, were not alleged to have been breached during re- 
zeasd. Some of the other features of appellant's 
situgtion at the time of the hearing are described in 


subsdquent sections of this brief. 


D. A Decision That Appellant Is Entitled 
To A Jury Trial Will Not Impair The Use 
Of The Conditional Release Technique. 


. We have spoken throughout of appellant and 
others situated like him as being entitled to a jury 
trial. The choice of words has been deliberate. There 


may be room for distinguishing the circumstances of 
a) 
Eee revocation-of-conditional-release cases from 


one nother insofar as entitlement to a jury trial is 
concerned. The burden of our argument in what follows 


is twofold: whatever line may ultimately be drawn, 
F 


l/ Patients who are no longer mentally ill are entitled 

€o unconditional release, whether they are thought to be 
dangerous or not. Patients who though still mentally ill 
would not be dangerous if released under suitable con- 
ditions are entitled to conditional release. United States 
v. McNeil. D.C. Cir. No. 24,263, decided Aug. 28, 1970, 
slip op. p. 19 (Bazelon, C.J., concurring). On an attempt 
to revoke a conditional release, however, a patient would 
clearly be entitled to show that he is no longer mentally 
ill. 
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| 
appenifint is clearly on the side of the line where a jury 


trial @s required, and to require a jury trial in appel- 
lant's and similar cases need have no chilling effect on 
the use of conditional release. 

Beginning with this Court's decision in Hough v. 
united States, 106 U.S. App. D.C. 192, 271 F.2d 458 | 


(19595, the first case construing the statute's condi - 


tional release provisions, there have evolved two basic 
types of conditional release: 

(1) Conditional releases for limited purposes 
that expire by their own terms: Hough required thet any 
absence from Hospital grounds, for whatever purpose, be 
preceded by a grant of conditional release. 106 U.S. 
App. D.C. at 196, 271 F. 24 at 462. Appellant hinself was 
the beneficiary of a typical self- limiting conditions 
release order; it permitted him to view the body of his 
recently deceased brother (Record, Order filed october jn, 
1967). No one would contend that at the end of such 8 
release there ought to be a jury trial before the patient 
may ibe returned to confinement; the order for such con- 
ait tonal releases may properly contain provisions that 
exp#essly terminate the release without need for further 


formalities. 


Oo 


(2) Conditional releases ordered as part of 
a continuing covrse of therapy which is expected to see 
the patient progress toward unconditional release con- 
stitute a wholly distinct class. Chief Judge Bazelon's 
concurring apinion in United States v. McNeil, ___ iU-.S. 
App. D.C. yg _| _ ~P-2d _ ss (D.C. Cir. .No. 24,263, 


August 28, 1970), cases cited therein, and especially 


Covington v. Harris, 136 U.S. App. D.C. 35; 419 F.2d 


617 (D.C. Cir. 1969), make it clear that the patient for 
whom conditional release is appropriate is entitled to 
conditional release as a matter of right, because commit- 
ment to the custody of Saint Elizabeths may involve no 
greater restrictions than are necessary for the pro- 
tection of the patient and society. Appellant assumes 
that this legal entitlement will in no way be derogated 
by the Hospital merely because some conditional releasees 
may ultimately be entitled to a jury trial prior to re- 
imposition of major restrictions. And, of course, should 
the Hospital seek to ignore such entitlement to con- 
ditional release the patient may resort to habeas corpus 
under § 301(g) in order to protect his rights., It 
follows from the least-restrictive-alternative principle 
that release conditions that once may have been necessary 


and lawful may become unnecessary and unlawful as the 
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e 
BOmees progresses, and that this must be taken into account 


in any attempt to reimpose restrictions. 
| 
We suggest the possibility that in the very early 


stages of release, violation of a condition clearly related 
tO, dangerousness could constitute a ground for revocation 
enoae a jury trial. In such a case the court that holds 
the revocation hearing -- which is required in any event -- 
may be called upon to decide, subject to appropriate review, 
whether a jury trial is saaaieettore A case iiustrative 
of what we have in mind is that of a patient, released on 
the condition that he not drink because he becomes danger- 
ously psychotic under the influence of alcohol, put who is 
azscovered raving drunk two days after release. | 

But appellant's situation stands in stark con- 
trast to that hypothetical case. Appellant Lived with his 
family, as ordered by the court, for about eleven months. 
He was ordered to do so essentially for two reasons, as 
rfvealed by the transcript of the December 1, 1967 release 


proceedings (copy attached as Appendix ITI). First, there 


fe a need to see that he took his medicine 3 his father 


1/Y This would be much like any determination of a motion 
for summary judgment or judgment n.o.v.; the judge is simply 
asked to decide whether there is a substantial qi estion of 
fact. 

s 
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was to oversee this (Appendix II at 6-7). Second, his 
family was relied upon to report any difficulty of an 
emergent nature to the Hospital (id. at 8). His family 
was also expected to exert a good influence on him (id. 
at 9), but his medicine was basically to be relied upon 
to hold his mental’ illness in remission -- it was 
“extremely important that he continue to take the medi- 
cine" (id. at 7). 

As appellant progressed, however, the Hospital 
itself gradually reduced his medication and finally dis- 
continued it eltogether on April 13, 1968 (Appendix I, 
Item 1, page 1). Appellant stayed on his job, lived at 
home, and tad no apparent difficulty for more than six 
months thereafter, until the altercation with his family 
took place. (In view of this six-month period, the 
government doctor's assertion at the reyocation hearing 
that "he had a relapse of his psychosis following the 


discontinuation of medicine" +r- Tr. 15 -- was misleading, 


to say the least.) For the reasons stated by tuis Court 


in Williams v. Robinson, U.S. App. D.C. ’ 7 


F.2d (D.C, Cir. No. 23,763, June 19, 1970), this 
"“aetermination" was entitled to little weight as matters 


stood at the time of the hearing, and is entitled to 
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equally little now, in support of a contention that 
appellant had once again become dangerous. The Hospital 
never investigated the details of this incident; the 
only clarification available is a description of a tele- 
phone call, apparently from appellant's brother, to the 
Seay that there had been a fight and that appellant 
a injured his parents to some extent. (appendix I; 
Item 1). The Hospital did not think the episode serious 
enough even to warrant an investigation, which night have 
supported a reasoned medical conclusion and which there- 
fore might -- but only might -- have provided the basis 
for a revocation of release. (Not all family lente, 
after all, not even those involving formal mental 


patients or criminals, nor even those involving bodily 


harm, result in indefinite involuntary confinement with- 


out a jury trial. As recognized in Friend v. United 
States, 128 U.S. App. D.C. at 326, 388 F.2d at 382, a 
change in conditions might have been preferable to renewed 
confinement, even if there were competent proof of the 


breach of a dangerousness-related condition. ) 
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However, needing a place to sleep and unable to 
continue to live with his family, appellant "responsibly" 
(tri 24) returned to the Hospital, remained there "volun- 
varpy" (but see pages 6-7, supra) and did "very well" 
(official Hospital Record: Recommendation For Transfer To 
Cruvant-B) . He progressed despite the fact that for five 
months his doctor used the pendency of revocation pro- 
ceedings, rather than appellant's mental condition and 
dargerousness, ‘2s an excuse for refusing appellant less 
restrictive confinement, although appellant was still on 
conditional release. (Id.). In a move reminiscent of 
Karka, appellant was eventually transferred from maximum 


to minimum security -- but only after, and on the basis 


of; revocation! of we conditional release on grounds of 
di 


his dangerousness! 


1/ (Id.) Compare Darnell v. Cameron, 121 U.S. App. D.C. 
58, 346 F.2d 64 (1965), in which the Hospital procured 
revocation of conditional release by misleading @ court 
into thinking that a patient had escaped from the Hospital, 
although he had been out on conditional release for two 
years. While on release the patient was arrested for com- 
mission of a crime; the police returned him to the Hospital, 
which he left after the authorities attempted to hold him 
there without revocation proceedings. This Court held that 
despite his arrest and return by the police, the Hospital 
could not seek revocation on the pasis of escape when in 
fact -- even after his arrest -- the patient was never the 
Hospital's to hold. (fn. cont. ) 
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® For over six months, then, although appellant 
was technically a "patient" he was receiving no treat- 
ment. It is reasonable to ask whether at some point he 
did not become entitled to unconditional release. 
Unconditionally released, he clearly would be entitled 
to a jury trial before he was committed again. at the 
vbry least the condition that he take his eee lapsed, 
much of the need for family supervision lapsed with it, 
and appellant was well on his way to unconditional re- 
lease, if not already entitled to it, when the episode 
with his family occurred. But because this unassessed 
fi.mily dispute left him without a place to Baleao (short 
of violating a release condition), appellant handled the 
problem "responsibly" (Tr. 2h) by returning to the 
Hospital voluntarily, where he "aid well" for a year. 
Trespite his having done well as a voluntary patient he was 


qenied a jury trial on the question whether he should be 


—— nn 


(fn. cont.) 


Here the Hospital similarly deprived appellant of 
his liberty by refusing a transfer to less restrictive 
confinement, although was concededly a voluntary patient 
#ho unlike Darnell had not even been arrested for crime 
and returned to the Hospital by the authorities. As in 
Darnell, such actions "give serious credence to a charge 
that hospital authorities act lawlessly toward the 
eee disabled." 121 U.S. App. D.C. at 60-61, 348 

2d at 66-67. 
e 


= 3h - 


confined in Saint Elizabeths indefinitely, although @ 


raving psychotic who had maimed his family while under 


the influence of drugs or alcohol -- whether he was a 
noma mental patient, a former criminal, or both -- 
would have had the benefit of a jury trial before being 
pitt away indefinitely. 

Analytically, the only available justification 
for such discrimination is the fact that appellant was 
a@ conditional releasee. But the analysis is not capable 
of rational support. With no outstanding finding of 
commitability, in the face of a recent judicial finding 
of non-dangerousness, in the face of one year of suc- 
cessful life outside the institution pursuant to that 
finding (half of that year without need of treatment) 
and in the face of months of "doing well" upon his 
voluntary return, appellant was unlawfully discriminated 
against in being denied the right to have @ jury of his 
peers decide whether or not he was so dangerous as to 


represent an intolerable risk among them. 


<= = 


é 
II. UNLESS CONSTRUED TO REQUIRE A JURY TRIAL IN 
CONDITIONAL RELEASE REVOCATION CASES SUCH AS 
APPELLANT'S THE STATUTE WORKS A DENIAL OF THE 
EQUAL PROTECTION OF THE LAWS. | 
The equal protection considerations relevent 
to this case have already been stated in Part rc. of 
the Argument above, and what is there stated needs 
igttle expansion. The short and all but unanimous 
opinion of the Suprene Court in Baxstrom v. Herold, 383 
U.S. 107 (1966) = says all that there is to bel seid on 


the point. The Chief Justice's reasoning for the Court 


vps on the most fundamental level: equal protection 


does not require that all persons be dealt with identi- 
cally, but it does require that if one group is singled 
out for special treatment the distinctions have some 
Relevance to the purpose for which the classification 
+5 made. In that case the classification marked off 
Sudaenats nearing the end of their penal terms, | from 
others; the disfavored class was not entitled to the 
jury review that others were entitled to before being 
fivariy committed. The classification was lacking in 
reason, in relevance to its purpose, and was afbitrary, 
because there was no more reason to think the members 


nana 


1/ Mr. Justice Black concurred in the result. There 
Was no dissent. | 
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of the disfavored class mentally ill than non-members. 
Here, as we have shown above, the classification of 
appellant and others like him is arbitrary because there 
is, if anything, less reason to believe that they satisfy 
the standards for commitment than others. Appellant's 
prtior criminal conduct is not a good enough reason for 
arty substantial difference in the procedures and require- 
ments for civil commitment, as Bolton held (p. 20, supra). 
And appellant's prior tenure in the Hospital is no 
Biequete reason for such a difference when one considers 
tke subsequent judgment, based on the Hospital's recom- 
ne awcvons that he could Safely be released on conditions 
that, so far as appears, either had become needless or 
ebula have been reimposed. 


{ It remains only to add that, as this Court 


Mees in both the Bolton and Matthews cases, equal 


protection safeguards inhere in the due process clause 
de the Fifth Amendment and so protect from arbitrary 

classifications those who are subject to federal law as 
well as those who are, like the petitioner in Baxstrom, 


gubject to state law. 
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INVOLUNTARY CONFINEMENT IN SAINT ELIZABETHS 
HOSPITAL WITHOUT A JURY TRIAL TWO YEARS AFTER 
HIS CONDITIONAL RELEASE DEPRIVED APPELLANT OF 
HIS LIBERTY WITHOUT DUE PROCESS OF LAW. 
| 
Equal protection considerations aside, revocation 
ofVappellant's conditional release without a jury trial, 
\ 
resulting in indefinite involuntary confinement solely for 


reg. sons of asserted dangerousness, deprived him of his 


| 
liberty without due process of law. | 


The Supreme Court has erected significant due 
process barriers between paychiatric determination of 
dangerousness and indefinite involuntary confinement. 
Specht v. Patterson, 386 U.S. 605 (1967). Furthermore, 
at least since In re Gault, 367 U.S. 1 (1967), and 
Kent v. United States, 383 U.S. 541 (1966), it has been 


clear that the need for procedural due process arises not 


because a particular proceeding may be labeled civil 


or criminal, but because of the "tremendous consequences, " 
Gault, supra at 30, quoting from Kent, flowing from what - 
ever kind of proceeding is being considered. Accord, 


In re Winship, 397 U.S. 358 (1970). 
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This Court has earlier noted that involuntary 
saint Elizabeths confinement raises substantial questions 
of'due process, Matthews v. Hardy, U.S. App. D.C. ’ 


4200 F.2a 607 (1969). Considerations of what process is 


dub no doubt influenced the decisions in Darnell v. Cameron, 


5 U.S. App. D.C. 58, 348 F.2a 64 (D.C. Cir. 1965) and 


Friend v. United States, 128 U.S. App. D.C. 323, 388 F.2d 

579 (D.C. Cir. 1967), establishing the minimal procedure to 
be followed when it is sought to revoke conditional yee 
There must at least be a hearing by the court that originally 
granted release, a record must be made, and the decision 

must be based upon reasoned and reviewable findings and 
conclusions. It is from this point -- the right to a 
judicial hearing already having peen recognized -- that 

the inquiry into appellant's request for jury trial upon 

due process grounds begins. Why is 4 jury trial so 

umiquely suited to the proper disposition of this class 

of cases that availability of a jury can be said to be 

among "the essentials of due process and fair treatment, " 


Gault, supra at 30, required by the Constitution? 


7 In neither of the cited cases was there, apparently, 
= demand for a jury trial. 
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> Two a@ifferences between juries and Judges are 
critical to this inquiry. First, juries are likely to be 
more skeptical of psychiatric evidence and less easily 
swayed by expert testimony and by the fact that the govern- 
meft is the patient's adversary. The jury, as has frequent- 
ly been said, represents the views of the community -- views 
that should be heard when dangerousness is being | considered. 
Second, the jury context puts all parties on notice that the 
trial at hand is a serious matter, deserving of the fullest 
preparation, requiring adequate time on the trial calendar 
and demanding patient and deliberate conduct on the part 
on the judge. The jury is fairer, and the jury trial con- 
ext is more conducive to fairness; both are needed to 
afford adequate protection. | 

' A. The Jury Itself Affords The Citizen More 

Protection Than A Judge In This Type Of 

Proceeding. 

: In Duncan v. Louisiana, 391 U.S. 145, 156 (1968) , 

the Supreme Court held that trial by jury is "fundamental" 
an inestimable safeguard against the 


... overzealous prosecutor and against! 
the compliant, biased or eccentric Seas 2 


| our system of justice because it gives the accused 
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This Court has already had occasion to point out 
that the Hospital's role in judicial commitment proceedings 
has been altogether too much that of the promecutor -- 
and sometines an overzealous one at that. In Dixon Vv. 
Jacobs, __—*U.S. App. D.C. __» ___» 427 F.2d 589, 
600-01 (D.C. Cir. 1970) the Court was moved to express its 
"sadness ... [at] the behavior of the hospital authorities 
..-, who] made no effort to ventilate the issues for 
decision; [who, on the contrary,] attempt[ed] to avoid any 
review whatsoever of [their] action." The Hospital, this 
Court’ remonstrated, "bears a special responsibility for 
assuring that information regarding the patient's condition 


is fully presented to the District Court, and that the court 


understandingly considers the issues presented” (id.). The 


ae can, and will if permitted, "mislead" the District 


Court into summary and unfair rulings. Darnell v. Cameron, 
D- 23; n.l, supra. A jury trial is likely to help protect 
against such a danger. 

No one could responsibly characterize the District 
Court as being peopled with compliant or biased judges. 
Nevertheless, it has been responsibly suggested that the 
District Court judges too readily heed the pronouncements 


of tpe Hospital experts in mental health proceedings. 
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Dying hearings on the constitutional rights of the mentally 
| 


411 before the Subcommittee on Consitutional Rights of 
4 | 
the Senate Committee on the Judiciary, the Chairman of 
| 
the Mental Health Committee of the D.C. Bar Association, 
vita had formerly been an Assistant United States Attorney, 
| 
a district court judge's clerk, the legal assistant to the 
| 
Commisston on Mental Health, and then a private practitioner 
svecializing for nine years in mental health proceedings, 
testified as follows: | 
[Subcommittee Counsel]: [WJhen you mention 
the availability of jury trial, do you! consider 
that a jury trial is more desirable for the 
patient than a hearing before 4 judge? 
[The Witness]: When you are speaking of 
rights ... I don't think you can compare a 
jury with a judge in that respect. 
Where you have a habeas corpus petition, if 
you were to change the law to give a person 
the right to a jury o[n] habeas corpus) peition, 
I think I could clean out Saint Elizabeths 


Hospital, criminally insane and civilly, in 
just a matter of time. 


Juries pay very little attention, 1 find, 
to psychiatric expert testimony. 
{Counsel]: You mean the judge does? 


[Witness]: Indeed they do. In the District 
of Columbia the judges do. | 
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We have a fine federal judiciary that hears 
habeas corpus petitions. The climate in the 
District has been pretty strong in cases like 
Dallas Williams and a few others where everyone 
is concerned about the public's safety. The 
deemphasis has been on the individual rights, 
and this is one of the reasons I am so pleased 
to see this Committee go into the field. 


I fully agree that the public has to be 
protected, but where you have a statement of a 
doctor that a man is sick, and the man appears 
pefore the judge, he has a very substantial 
burden to overcome before the judge will con- 
sider releasing him. ... I think you could 
say without any difficulty that {the Superin- 
tendent] could keep any criminal patient, any 
patient committed as a result of finding of 
not guilty by reason of insanity in, Saint 
Elizabeths as long as he wanted to.= 


The foregoing observation regarding jury 
skepticism must be evaluated in the light of very suggestive 
findings from empirical studies of the behavior of juries 
in this country and in England. Significantly, studies 
on both sides of the Atlantic found juries less disposed 
than judges to' accept the word of police witnesses. The 
English study is described in Cornish, The Jury 143 (1968), 
where it is stated:' 


1/7 Hearings on the Constitutional Rights of the Mentally 

i1 Before The Subcommittee on Constitutional Rights of 
the Senate Judiciary Committee,  87thiCong., 1st. Sess. 
ser. 70065 at 62 (1961). 
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[o]ne can only conclude that of the various 
aspects of the jury's function as 4 bulwark 
of liberty the most important today is its 
role in preventing police influence in the 
courts from becoming dominant. For this) 
reason alone, it is desirable that independent 
laymen should continue to have some voice in 
deciding the outcome of serious criminal cases. 


| 
In the monumental The American Jury (Kalven and 


r) 
Zeisel (1966)), a similar jury willingness to question 
| 


police practices and to respond negatively to official 
injustice is suggested in Chapter 23 (id. at 318) . 

Although these studies focused on criminal mace their 
findings at least suggest the possibility that, Like a 
policeman, the government psychiatrist represents authority 

ieee. thinks the jury, needs careful watching, especially 

where, as here, a family fight can precipitate a chain of 
events leading to indefinite -- perhaps lifelong -- con- 
nee = | 

Kalven and Zeisel also demonstrate that juries are 

more likely than judges to acquit upon reasonable doubt 

(id. at 187). Nowhere is this "show me" refusal on the 

part of a jury to rubber-stamp the government's desired 

SERS ONES es re The American Jur ; Ch. 18 at 
58, wherein it is also noted that juries are reluctant to 
find against defendants when the degree of possible punish- 

ment appears to outweigh the aseerted wrongdoing. 
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result more apposite than in the imprecise kind of predic- 
tion involved in forecasting future dangerousness. The 
whole community, not just a solitary judge, must live with 
an accused criminal or an assertedly dangerous lunatic. 

In this connection 

the essential feature of a jury 

obviously lies in the interposition between 

the accused and his accuser of the common- 

sense judgment of a group of laymen, and 

in the community participation and shared 

Fesponsibility whith results from that _ 

group's determination.... 

area Williams v. Florida, 399 
U.5. 78, 100 (1970) 
(emphasis added). 
The following section, which discusses some unusual elements 
of the hearing below, lends credibility to the foregoing 
conclusions regarding the office of the jury. 

B. In Addition To The Jury Itself, The Jury 

Trial Context Affords A Necessary Increment 
Of Protection. 

The "mental hearing" below was the eleventh of 
fifteen "preliminary" matters scheduled before Judge Walsh 
on May 7, 1970; the other:fourteen proceedings were criminal 
proceedings -- pleas, sentencing, motions, declaration of 


a mistrial pursuant to a hung jury -- involving eleven 


current criminal defendants and appellant. (Appellant's 


hearing was calendared as a criminal matter, although he 
had been acquitted more than eight years earlier.) 
That such a situation is not likely adequately to 


protect individual rights was recognized at 
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least seven years ago by many of the witnesses who 
testified on the Hospitalization of the Mentally Ill 


Act of 1964. The ACLU representative, for example, 


stated: 


Holtzoff {in earlier testimony] that 
routine hearings before an already over- 
loaded District Court would not be con- 
ducive to the careful preservation of 
individual rights. These rights are 
now secured ... under the right of jury 
trial where that is demanded. | 
Hearings on S$.935, supra, at 50. 
| 


| 
I share the view expressed by Judge | 
| 
| 


The circumstances of the hearing below, some of which 
| 


are described in what follows, bear out this view of 
the iftportance of a jury trial. : 
For example, the court below was under- 

standably anxious to move through the morning's crowded 
docket at a brisk pace; apparently appellant's court- 
appointed counsel felt at least some pressure in this 
direction. He arrived at a point in his case (con- 
cerning appellant's periodic visits to the Hospital 
pursti&nt to the previously described release condi 
tions) which he felt was critical. (Hospital Scenics 
show that appellant made these visits regularly and 


showdd significant progress: "things seem[ed] to 


ise 


aff 
be going very well.” ) Counsel had a number of periodic 


Hospital progress reports marked for identification and 
attempted to use them during cross-examination of the 
government's psychiatric witness, in order to demon- 
strate appellant's compliance with all release condi- 
tions and his satisfactory adjustment while on release. 
The court, perhaps ultimately in response to the govern- 
ment's impatience regarding the number of such documents 
to be introduced (see Tr. 22), took occasion to note 

that this material was "not impressing the Court." Tr. 23. 
Such a comment, of course, would have been inappropriate 
in the presence of a jury; as the trier of fact it would 
have hed the benefit of a full exposition of this highly 
probative material. But the comment was made in response 
to appellant's counsel's offer toshorten the procedings ; 
it is reasonable to infer that the Court's desire that 
they be shortened was somehow communicated to counsel 
eee 

17, ~Officiel Hospital Record: "Visit Interview," 
September 9, 1968 (Appendix I, Item 8); see also Appendix I, 
Items 9-13 for similar visit reports. 

2/ It is hard to know what to hake of the final ten pages 
Of the transcript (31-42), but it is not mnreasonable to 
suggest that they reflect a degree of confusion, and to 
suggest further that at least some of this confusion may 
also have been due to judicial haste. On page 35 of the 


transcript, for example, with seven-eighths of the trial 
(fn. cont. ) 


ane : 


. The transcript also yields material which is 
fllustrative of the kind of judge-versus-jury considera- 
tions discussed in the preceeding section. For example, 
after hearing counsel for appellant request for the : 
third time a jury trial on the issue of termination of 
his client's liberty, (Tr. 35) the court responded ak 
follows: : 


I don't see -- actually, I don't see 
where you have any particular problem. 
If you can convince your client to comply 
with the rules and regulations of the 
hospital, you can rest assured that 
they will want him out of there as soon | 
as they can. They are overcrowded. (Tr. at 36). 


There is also evidence of the court's high regard for 
| 
psychiatric testimony in the following: | 
| 

Now, when two doctors from St. Elizabeths 
[sic 1/] say that the person should remain 

in the hospital, actually, the Court doesn't 
see that he has any particular problems if 

he would take his medicine .... (Tr. at 35). 


MH. cont.) pa | 
behind it, the court apparently somewhat belatedly | 
grasped the fact that appellant had been acquitted by 
reason of insanity at some point in the past, and that 
appellant's request for a jury trial was not for a 
trial of his guilt or innocence of pending criminal 
charges. Appellant can only speculate that at this 
point the court may have confused the "mental hearing" 
at which it was presiding with a hearing on the issue 
of competence to stand trial. 


1/ Oply one Saint Elizabeths doctor testified below. 
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And the Court's evident regard for government psychiatrists 
led it shortly thereafter to deliver (Tr. 37) a favorable 
biographical sketch of a doctor not involved in the 
hearing, but whose name had come up earlier in the pro- 
ceedings. Appellant respectfully suggests that a jury 
might be expected to have come to a somewhat more 
objective decision than a judge whose stated biases are 
so unidirectional -- to say nothing of judicial pre- 
dilections which perhaps more frequently go unarticulated. 
Other relevant material never came out at the 
hearing below -- most of it was available from Hospital 
records, And appellant's concern here goes deeper than 
the Hospital's refusal to heed this Court's repeated 
invitations to establish adequate administrative and 


record-keeping procedures, Williams v. Robinson, U.S. 


App. D.C. __, _| F.2d ___, slip op- at 9 (D.C. Cir. 


No. 23,763, June 19, 1970). Many actions that the 
doctors take, many statements that they make, and many 
actions or statements that they wrongfully omit, 
suggest either conscious manipulation of facts for 
improper purposes or an equally serious haphazard dis- 


regard for fundamental considerations of accuracy. 
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For example, when Dr. Pugh, the Saint Blizabeths 
doctor who testified below, recommended revocation of 
aypellant's conditional release, he changed appellant's 
diagnosis to include drug addiction for the first tine, 
apparently on the basis of appellant's admission that he 
had occasionally "snorted" heroin while on conditional 
release (Appendix I, Item 1). This then was used as a 
principal ground for recommending revocation of condi- 
tional release. Dr. Pugh also raised the specter of 
drugs at the revocation hearing (Tr. 25). But this did 
not prevent him, three days thereafter, from writing in 
appellant's offical Hospital record: | 

He use[d] to be a heroin addict before 

1962, but there has been no evidence 


of drug usage since that time. 
Appendix I, Item 7. 


The latter entry was consistent with the testimony of 


appellant's doctor at his release hearing (Appendix II, 


page 8), and Dr. Pugh had at other times discounted 


appellant's admissions of criminal behavior (Appendix 3E5 
1 | 
Item 1, para. 3). 
I/7_ Uf. Pugh is the Same doctor whose reliance on his own 
Tegal conclusions in the case of Williams v. Robinson, 
U.S. App. D.C. > F.2d (D.C. Cir. No! 23,763, 
s noted in United States v. McNeil, U.S. App. 
D.C. ’ F.2d (D.C. Cir No. 24,263, 1970) slip op. 
at n.55. Mr. Williams' official Hospital records indicate 
that there was a substantial period of time during which 
Dr. Pugh believed Mr. Williams not to be legally confinable, 
but during which Dr. Pugh took no action looking toward 
release. Appendix III. 


» 
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Further, the testimony at the release hearing, 
Appencix II at 8, was that some sort of calming drug 
was required for appellant's mental illness, and that 
his earlier use of narcotics satisfied this need to con- 
trol s problem. There was no suggestion of any crime 
commited by appellant in order to secure drugs, only 
of oe use and occasional sale eight years before. 
Query ghether past drug usage constituted a real threat 
of dangerousness to self or others in the revocation 
hearing context. But there was no discussion of any of 
this @vidence of record during the mental hearing below. 
i The very release condition which led appellant 
to return to the Hospital turns out to have been based on 
an unsound foundation. From the outset appellant's 
parents appear to have denied any family involvement 
with mental illness beyond that of appellant (e-g-, 
Appendix I, Items 14, 15). Despite this, a Hospital 


social] worker had misgivings (Appendix I, Item 15), 


and stated that appellant's mother was the subject 


of "considerable tension” and that she would "probably 
need fonsiderable support when the patient is ready to 
return to the community" (id.). When the time came 

to evaluate the home just prior to conditional release, 


however, a different social worker approved the parents' 


Ee 


“ 


home® stating "{o]ne must be impressed with parents 
who can successfully raise ten children and have ae 
one of the ten stray from the socially acceptable | 
behavior pattern." Appendix I, Item 16. There is. 


nothing to suggest that appellant's mother got any 


-- must less "considerable" -- attention, upon his! 


release, or that the latter social worker was even 


aware of the concerns of his predecessor. 
Such was the genesis of the live-at-home’ 
release condition, despite additional.evidence § ‘+ 


in appellant's hospital records which disclosed that 
appellant's father was a former mental patient (tr. 17); 
and that a number of others in both his immediate and 
mor one families had had significant mental aistur- 
bunces. This family background should have cast 


| 
17 mis evidence Sonsisted of a handwritten letter to 
Ehe Hospital authorities from appellant's brother, out- 
liniag at length and in detail his family's history of 
mental disorder. Counsel for appellant has read a copy 
of this letter in appellant's files at John Howard 
Pavtlion on at least two separate occasions. When he 
tr.ead to secure a copy of it, however, he was referred 
to Hospital headquarters. Their original copy of the 
fives, it turned out, had been in the custody of the 
U.S" Attorney's office since April, 1970. Assistant 
U.S. Attorney John Terry, Esquire, very kindly loqgated 
this file and made a full copy of its contents avail- 
able for the use of counsel for appellant. This file 


did not contain the aforementioned letter, however, 
| 
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severé doubt upon the wisdom of forcing appellant back 
‘ 


the 


into the family setting upon release. He was thirty 
old at the time of /altercation; perhaps any 


years| 
thirty-year-ol6 son would be expected to chafe under 
the cbse custody of his parents, especially if his 
mother is quite tense and he knows his father to have 
been mentally unsound himself. It is reasonable to 
suggest that this release condition may have harmed, 
rather than helped, appellant, his parents, and society. 
Such a possiblity, perhaps crucial to the revocation 
decistion, never came to be explored below. 


* * * 


There is no need to delve deeper into the 
files for still additional disturbing material. 


Appellant sees little point in trying to assign all of 


nh. cont.) 
nor did it contain appellant's request to have his status 
clarified, nor Dr. Weickhardt's response describing the 
"revocation" of appellant's release (see pages 6-7, supra). 
Counsel for appellant reiterated his request for a copy 
of appellant's brother's letter to Hospital headquarters, 
and was told that he was not entitled to a copy of the 
letter because it came from outside the Hospital. He is 
now informed that the copy of this letter is no longer 
in the John Howard file; in any event, he regrets that 
he is unable to offer a copy of it to this Court. 
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the blame for such shortcomings to appointed counse} or 
i 


to the court or to the Hospital (which does bear a | 
heavy burden -- see page 37, supra). The point is that 
in the formal setting of a full-scale jury trial where 
counsel for both sides must prepare for the most sub- 
stantial and significant proceedings provided by our law 
-- a jury trial where liberty is at stake, rather than 


a "mental hearing"-- and where enough time is allowed 


| 
on the docket for a full and unbiased exploration of 


the issues, justice is more likely to be done. 

This Court has properly insisted that in this 
rege "t]he courts of the District of Columbia should 
not content themselves with enforcing the minimum | 
standards which the Constitution requires. They stlould 
also set for the Nation an example of respect for the 
rights of citizens." Jones v. United States, 119 v. s. 
App. D.C. 284, 289, 342 F.2d 863, 868 (1964) (en bane) 
(plurality opinion), quoted in McNeil, supra, slip op. 
at it, n.12 (Bazelon, C.d.; concurring) . | 

But the District does not lead the way in 
this area. Across the District line in Maryland, for 


example, an individual who is confined as dangerously 


e 


insane has a right to a jury trial on the issue of 
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right to release, even without a prior judicial finding 
of non-dangerousness (Ann. Code of Maryland, Art. 59 

§ 21). The same is true in Massachusetts (123 Ann. 
Laws of Mass. § 92), and in Colorado (Colo. Rev. Stat. 
§ 21-1-13). In Texas, the applicable statute provided 
for a judicial hearing on the right to release without 


a jury (Vernon's Ann. Cir. St. Art. 5547-82(c)); it 


was held in Swinford v. Logue, 313 S.W.2d 547 (1958) 


that this provision violated the jury trial guarantee 
of the Texas Constitution. Quoting from an earlier 
Texas decision, the Court of Civil Appeals of Texas 
stated: 


The Constitution and lews of Texas 
jealously protect the liberties of the 
citizens of the commonwealth, and throw 
about each citizen, sane or insane, the 
safeguards of being heard ... before a 
jury of his countrymen. If the rights 
of any class of persons should be more ~ - 
closely and sacredly guarded than another, 
it is that unfortunate individual who, 
rightfully or wrongfully, is charged with 
having a mind diseased or a reason dethroned. 
The unfortunate or his friends have the 
right to insist upon compliance with every 
form prescribed by law, which has been 
enacted for the protection and preserva- 
tion of his liberty. 

: Id. at 550 (citation omitted) . 


This Court should say no less. 


=52n— 
CONCLUSION 


: WHEREFORE the ruling below should be reversed 
and the case remanded to the court below with instructions 
that appellant be afforded a jury trial on the issue of 


the revocation of his conditional release. 


/s/ Herbert M. Silverberg 
Herbert M. Silverberg 
Counsel for Appellant | 
(Appointed by this Court) 


Of Ceunsel: 


Covington & Burling 

888 - 16th Street, N.W. 

Washington, D.c. 20006 

Tel. No.: 293-3300 x421 
t 


APPENDIX I 


Excerpts From Appellant's 
Official Hospital Files 


ee 


FORM SEH-15 Rev. 
Sree sey, RETURN FROM CONVALESCENT OR AUTHORIZED LEAVE ; 


ET 
1. TYPE OF LEAVE (CHECK ONE) i 
R ‘ oO TEMPORARY visit OR VACATION 


x O : a 
CONVALESCENT, UNAUTHORIZED UNDER UNUSUAL CIRCUMSTANCES 


Z. DATE LEAVE STARTED 3. DATE OF RETURN FROM LEAVE 4. TIME OF RETURN | 
_1enser Oz /68 |" 32:00 308 = 


| 
| 
EO GY NURSING PERSONNEL) H 
| 
| 


3 CIRCUMSTANCES OF RETURN (TO BE COMPL 
| 


Mr. Wingfield returned voluntarily to tne service (John Howard) and requested that 
he be allowed to sleep for the night. . de statec that he had had a fight with his 
family, that he did not want to remain at home and that he did not have another place 
to sleep. A man called rrom outside who stated that he was Mr. WV ngfieldSs brother. 

He stated that Mr. Wingfields story of a fight with his family was correct and that 
Mr. Wingficld had struck his motner with a chair and injured his father's arm. 

He stated that tne police had been called and that the police had advised Mr w.ngrfield 
to g@t a cab and return to St. Elizabetas Hospital. | 


e 


___ ES —————————————  MPLOYET 
6. SIGNATURE AND TITLE OF NURSING EMPLOYEE 


WWI, W.R.Ware, Sup. Psych. Nurse 


pn Be COMPLETED OY PHY 
SA. CIRCUMSTANCES OF RETURN (TO BE COMPLETED OY PHYSICIAN) 


- 


1 ATIVE ACTION (INCLUDE NOTIFICATIONS. IF ANY) 


ENT 1 
Leite LE LD» HOSARD 
Deg 423-52 “40 Cit 


ae 
17. OTHER REVIEW (WHERE rary > 13. DATE 
z i 

H 


| FORM SEH-15 REV. 


DUPLICATE FOLDER FILE 


Standard Form 507 
(Revised August 1954) 
Bureay of the Budget 
Circular A-32 U.S, GOVERNMENT PRINTING OFFICE ; 1961 O-— 587879 


Report on E0720 ee 
CLINICAL RECORD or 


Continuation of S. F. 
(Strike out one line) (Specily type of examination or data) 


(Sign and date) 

Novexber 4, 1969: Danicl D. Pugh, M.D.» Chief, Treatment Service Branch 
en 40) SPICT FOR REVCOLTIONT OF CONDITICNAL RELZASS 

Aim CHANGE OF DEAGLOSIS 

Tast week, Dr. Wolckhordt Snformed me of the request by Mr. 
Winefield's lawyer, Joel Forkosch, fox a periodic medicel reexamination of his 
client as required by the Dolton versus Harris, 399F- 2a2he (D.C. Cir 1968). 
In response to this request I have interviewed Mr. Wingfield brriefly last week end 
agein today ond have reviewed his case records. I feel that it would be appropriate 
in this note to review recent devel ments in ire VWingfield's case. 


WAS 

On Decenber 1, 1967, i. Wingfield, who So esymptonatic on a dosage 
of 450 milligrams daily of Therazine, 2s placed on conditional release by the Cowt 
on condition that he live with his parents and continus to be under outpatiens 
Hospital supervision. During the convelescent leave Mr. VWingfield's medicine vas 


gradually reduced and was finely @iscontinuce on April 13, 1968. Mr. 


Me. Wingfield rotuened to the Hospital voluntarily on October 27, 
1968, stating that he had had on alsercation with his father and thet the police had 
been called. On the day following aduission ir. Wingfield changed his story end 
said that he was wanted for robbery. It become apparent that it was impossible to 
get @ coherent story out of Mr. Wingficld as to wiat he had been doing on the outside 


end why he hed come back. His gencvel behavier vas extrencly hyperactive. He slept 
very little et aight and spent most of the day pacing up and down the helis. Sonetimes | 
he actuadly ren up and dom the hells. He did not relate to the other patients at 

ali but he bothered the attendants ropeatedly vith the same requests and questions. 


“, He was treated «ith very high doses of Thorazine hich produced 
no emclicration, of his clinical contition. On testing his wine, it turned out 
that he was not taking the Shorarine at all even though he said he wes. In Inte 
spring ov early sumer, Nr. Forkosch, Mz. Wingfield's attorney, visited the Hospital 
and asked me about Mr. Wingficla's lesa2 status. I informed him thet Me. Wingfield 
vas heve as @ voluntary patient even though he seened to be somewhat axbivilent about 
whether he should be here or not. Ee would ropeatedly request, both in words ond in 
uriting, to be released from the Hospital, out when I told hin that I though} it “ee 
would be best for him to stay here he yould aluays agree to stay. I explained tc 
Mr. Forkosch that I had never requested revocation of the conditional release 
because I had eluoys mintained hopes that Mr. Wingfiela's psychosis could be gotten 
Snto renission fairly reocptly end 1% would merely mean tyo months of haggling with 
the cowrt if the conditional release sere revoied eat that time. Mr. Forkosch agreed 
that it would be best not to officially request the revocation of the release and 


(Continue on reverse side) 


WARD NO. 
80,910 JED 


WINGFIELD, Howard : REPORT ON or CONTINUATION of 2O7 Hotes 
SAINT ELIZABETES HOSPITAL P y Htandara Form 507 


507-104 


PATIENT'S IOENTIFIGATION (For typed or written entries hive: Name—ilast, firat, 
suddile; grade: date; hospital or medical facility) | REGISTER NO. 


Standurd Form 507 
(Revised August 1054) 
Bureay «f the Budget 

Circular A-32 U.S. GOVERNMENT PRINTING OFFICE | 1961 O-—-387079 


Report on ee 


CLINICAL RECORD or 
Continuation of 5S. F. 507 Notes - 2 


(Strike out one line) (Specify type of examination or data) 
(Sign and date) 
he said he would check back in a month to see if Mr. Wingfield was improving anye 
At the time of his visit, Mr. Wingfield had shown some reild inprovencat of about 


two weeks poration. 


Mr. Wingfield's immroved condition turned out to be stable and 
the means of his medication adninistretion wes changed =n such 
Thorozine at the same tine as he took his Hermdrine, he 
the first time there wes evidence of svustontial exomts 
Tren this tine forth it eppeared that iM. Wingfield was 
He wes given 600 milligrams daily 
Visrin Enanthate every fourteen aayse On Sevtcaber 


Me. WingNielad states et present 
snorted it and sometimes took it 
ebors yo cops at a tine and only on weekends. 
Yel He denies eves having sold 
drugs 5 ae tnuot he occasionsily directed pedple to drvg 
dealers even acted as a spirit of charitableness. Ee says 
that 1¢ was such a charitable transaction that lea to his exrest for uarcctics sale. 
He denies having had any significant involvencnat with drugs other then heroin cr 
with alechol. He does not believe that the heroin "messes up ny rind.* 


He does admit that during his recent convelescens leave he did 
return to the use of heroin in srall exouts by inhalation only. 


| 
4 Jn conelusicn, 1t is ry belle? that Me. Wingficld is sti 
suffering fron catatonic schizophveni2, although this time he is exhibiting the 
excited phase of the illness. He is also still suffering fron drug acpendence and 


(Continue on reverse side) 


PATIENT'S TOENT IFICATION (For typed or written entries Give: Name—iast, frst, REGISTER NO. WARD NO. 
‘middle; grade; date: hospital or medical facility) | 
. : _ 3 80,910 JHD 


REPORT ON or CONTINUATION or 907 _Notes-2 


Standard Form 507 
(Revised August 1954) 
Bureau of the Budget 
Circular A-32 U.S. GOVERNMENT PRINTING OFFICE : 1961 O— 307079 


Report. on 


CLINICAL RECORD or A 
Continuation of S. F. 507 Notes ~ 3 


(Strike out one line) (Specify type of examination or data) 


(Sign and date) 
would probably return to the use of noreceies Lf he had access to them. He appears 
to iave no insight concerning bis illness or the necessary treatment thoreof and I 
believe that he will need to rommin wméc> Hospitel supervision for the foreseeable 
future. ? 


Tt is therefore my opinion thet Hr. Wingfield is mentally iL 
and would be dangerous if released fronts Hospital and inview of the clear 
possibility of legal action being initiated by his attorney, I feel that we should 
cover outselves at this tine by form requesting that the Court revoke his 
conditional release which wes granted on Docc=bor 1, 1967. 


DIAGHOSIS: 295.20 SCHIZOPENEMNIA, CATATONIC TYPE. 
“ CENNGE 70: 295.20 SCHIZOPHRENIA, CATATONIC TYPE. . 
30;.00 DRUG DEPEDENCE, OPIUM, OPIUM ALXALODS 
AND THER DERIVATIVES. 


RECOMMENDATION: BEVCCATION OF CONDITIONAL RELEASE. 


ie bra Ay 


(Continue on reverse side) 


PATIENT'S IOENTIFICATION (For typed or written entries Rive: Name—iast, first, ‘ 
middle; grade: date: hospital or medical facility) REGISTER NO. WARD NO. 


80,910 JD 


—_—$— $< ————_——— ee ees 
WINGFIELD, Howard : REPORT ON or CONTINUATION OF 207 Notes-3 
SAD? ELIZABETHS HOSPITAL ; Standard Form 507 

+ ‘ 507-11 


a ne ae 


ITEM 3 
Page 1 


Bs Dargel 1 Jake ee 


Ops si ee [Lined jeleo Sa ie 

a ac sha Rotends f prat-heop ipa 
ae th 3 Oba EO. os SAY naakhe | 

e! : a C194 fee, ee 2 prttel Le heze 

: AS nr folk hindh, J 

Ei Kent of neg “HOGS 

a Le, i tile ee: 


‘ety ots 3 ay 
Avrvds 


priecle aia 


Hound Wx fle 


Pa | Oe7 24 1969 i 


“* gH/onw 


November 4, 1959 


In vesponce to your letter, ve thoucht it would be best 
to rovolss your conditional release at this tine. 


Sincerely yours, 


George D. Weiekhordt, M.D. 
Acting Clinical Dizoctor 
John Howerd Division 


GDveiekhardt/en 
ee: Record Room 
Dupe. File 


tis YD 
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LEGAL AID AGENCY 


y 
| <a ee 
« ‘ FOR THE DISTRICT OF COLUMBIA doted ({- a Lg 
A COURTS BUILDING i C2. 
BOARD OF TRUSTEES 310 SixtH Street, N. W. Sere = 
SAMUEL DASH, CHAIRMAN WASHINGTON. D. C. 20001 ' 629-5021 
a Coeneecar ; TELEPHONE (202) 629-5179 ; alone paneer 
Eowaro A. MCCABE 629-5021 
. Paut E. MILLER September 22, 1969 


Sioney &. SAcHs 


Dr. George D. Weickhardt 
Chief of Service 

John Howard Pavilion 
Saint Elizabeths Hospital 
Washington, D.C. 20032 


RE: Howard Wingfield; Criminal No. 1104-60 


Dear Dr. Weickhardt: 


Howard Wingfield is presently confined at Saint 
Elizabeths Hospital (John Howard Pavilion) pursuant 
to a verdict rendered on April 4, 1962 of not guilty 
by reason of insanity in the above-referenced criminal 
proceeding. He was represented at trial by Mr. 
Whitsett of the Legal Aid Agency. Mr. Whitsett is no 
longer with the Agency and the case has come to my 
attention because of the length of Mr. Wing ield's 
confinement sans any indication in the reco d that 
the legally mandated review procedures required by 
Bolton v. Harris, 395 F.2d 242 (D.C.Cir.1968), have 
been sought or granted. 
| 
I am therefore now formally requesting [that a 
current examination be made of Mr. Wingfield's mental 
condition and ‘that I be furnished copies of the 
reports of the physicians who participate in the 
examination and of your findings and conclusions with 
respect to Mr. Smith's mental condition and dangerousness. 
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Because of the great length of time that Mr. Smith 


has been at Saint Elizabeths, I would request that this 
examination be expedited. 


Very truly yours, 
A. Gar toh 


¢ 


EL A. FORKOSCH 
Staff Attorney 


JAF :bt 
cc: Mr. Howard Wingfield 
John Howard Pavilion 
Saint Elizabeths Hospital 
Washington, D.C. 20032 


ce 


LEGAL AID AGENCY 
FOR THE DISTRICT OF COLUMBIA 


COURTS BUILDING i : 
BOARD or TRUSTEES ; 310 Sixtn STREET. N. W. BARBARA ALLEN BOWMAN 
j : |\DIRECTOR 
UBANUEL DASH CHAT Wasuinoron, D. C. 20001 Seowoss 
eer aanenties TsLEPHONE (202) 629-5179 E NoRMaN Leretsin 
Eowaro A. MCCABE : : s Cerury DINECYOR 
Paut ©. MILLER 4 2 ez0-b021 


SIONEY B. SACHS 
October 29, 1969 aE SERS 
‘ | 


i 
| 
| 
\ 
{ 
i 
j 
| 


NOVE easy 


Dr. Louis Jacobs ‘ UE ie Ye ar eae 
Superintendent SAINT SL Tz ape th en Siip 
Saint Elizabeths Hospital TES HOSP Tay 
Washington, D.C. 20032 
Howard Wingfield 

Criminal No. 1104-60 


Dear Dr. Jacobs: - : 
Howard Wingfield is presently confined at Saint 
Elizabeths Hospital (John Howard Pavilion), pursuant to 
24 D.C.C., Section 301(a), after a verdict rendered on 
Apgil 4, 1962 of not guilty by reason of insanity in 
the above-referenced criminal proceeding. He was repre~ 
sented at trial by Mr. Whitsett of the Legal Aid Agency. 
Mr. Whitsett is no longer with the Agency and the case 
has been reassigned to me. | 
- | 
On September 22, 1969 I wrote to Dr. George Di} 
Weickhardt, Chief of Service at John Howard, requesting 
that the procedures imported into 24 D.c.C., Section 
301(e) by Bolton v. Harris, 395 .F.2d 642 (D.C. Cire, 
1968), be carried out with respect to Mr. Wingfield. 
(A copy of that letter is attached hereto). To date I 
have received no response of any form from Dr. . 
Weickhardt. : | 


e Under these circumstances, particularly the length 
of Mr. Wingfield's confinement, and in order to exhaust 
Mx.” Wingfield's administrative remedies, see Bolton v. 
Harris, Supra at 653, n.59, I demand at this time ia full 
s€ction 301(e) evaluation of Mr. Wingfield. I expect to 
receive, by xeturn mail, a full statement from the 
Hospital setting forth when this evaluation will be con- 
ducted; how long it can be expected to take, and who on 
the ntaff will participate. In connection with this - 
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Dr. Louis Jacobs 
October 29, 1969 


———————————— 


last point, I am also requesting by letter of this date, 
agcopy of which is attached, that an independent psy- 

iatrist be appointed to participate in the examination 
of Mr. Wingfield. 


=f I am not immediately apprised of the steps to be 
taken by the Hospital to comply with the aforementioned 
clearly mandated legal procedures, or if the steps to be 
taken are delayed (Mr. Wingfield has been confined at 
the Hospital for almost eight (8) years), I shall file a 
petition in the District Court for a writ of habeas 
corpus on the grounds that Mr. Wingfield has no presently 
available and effective administrative remedies to be : 
exhausted. 


Finally, in a conversation with Dr. Pugh in July, 1969, 
I, learned that Mr. Wingfield had been released condition- 
ally in November, 1967, but returned to the Hospital late 
in 1968. Mr. Wingfield's present status is unclear, but 
€ he is still technically on conditional release and is 
permitted to leave voluntarily, I will of course not seek . 
to pursue the Batten remedies. 


i I await your early reply. 


Very truly yours, 


: Se Forks 
Joel A. Forkosch, 


Staff Attorney 


Dr. John D. Shultz 
Mr. Howard Wingfield 
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" way 10,%970: Daniel D. Pugh, M.D., Supervisory Medical Officer (Psychiatry) 
ea RECOMMENDATION FOR TRANSFER TO CRUVANT=B 4 

Nr.. Wingfield has ceen doing very well on Ward-1, a privileged 
ward, since January 1970. From then until now, the major impediment to an 
offeservice transfer in his case, has been the fact that the court had not revoked 
his prefiousiy granted conditional release. Zowever, last Thursday, the conditional 
release was finally revoked and I therefore fecl that Mr. Wingfield is now eligible 
for an off-service transfer. 

He is suffering from schizophrenia which manifests as profound over= 
activity, over-talkativeness, and Snability to teke care of himself when he is not 
getting enough medicine. He hes not been assaultive or belligerent for many yearse 
He use to be a heroin addict before 1962, but there has been no evidences of drug 

usage since that tine. : 

The principle management difficulty in Mr. Wingfield's case is his 
reluctance to take medicine as orescrived. He always says that he will take the 
medicine and he swallows it down, but urine testing reveals that under his present 

- yegiman,he only keeps down about half of the medicine that he is given, end therefore 
. for over a year I have been giving him twice as much medicine as he needs. Ee is 
presently getting Prolixin Enanthate, 1 milliliter (25 ng) intramuscularly every 
.... fourteen days, Kemadrin 2.5 mg t.i.ds Deco, end Thorazine, 400 mg teLyd. Deco 
Under tis regiman, if Mr. Wingfield spits up his Thorazine, he is aiso spitting 
up his kenadrin and his meal. 

While out on conditional release, Mr. Wingfield worked’ steadily and 

5% is anticipated that he should be able to obtain and hold a job fairly soon. In 
‘my opinion, the major obstacle toward his living at home on conditional relcase 

again will be his reluctance to take medication, and I would recommend that a great 

deal of attention be focused on this problem both with Mr. Wingfield and with his 

femily. It is essential in the monegement of Mr. Wingfiela's case that his urine 

be tested from time to tine with Try voagent to make sure just how much nedicine 

he is really getting. 
: I have discussed this case with Dr. Naifeh and he has agreed to take 

Mir. Wingfield as a transfer on Cruvant-3. Cruvant-D would also be an acceptable 

ward for Mr. Wingfield. . . | : 
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September 9, 1968: . Dr. Willien M. Lee - Medical Officer (General Practice) 
hs ; VISIT INTERVIEN 

: Mr. Wingfield kept his appointment today and was both on time 
an@ neatly dressed. He conversed easily end acted appropriately, although nis 
affect was somewhat labile end his mood giggly. He says thet he is now enployed 
six deys a week at the Chestnut Hill Apartuents “in Merylend, where he has been 
since June of this year. He claims that he is well liked out there, thet he en- 
joys his work, that he has received cone 10 cent an hour reise to a $1.70 now, So . 
that his totel take home pay per weex is in the $70 range. Of this, he gives about 
$25 per week to his parents. He says thet they are getting on in years, elthough 
they are véth still working, and he feels the need to help out with his support 
end to try to sake things essier for them. He is dating on occasion but has no. 
immediate arital plans end is still on no medication. He is still living with 
his perentS on 30th Street SE., and continues to be well motivated to stay out of 
trouble ank to stay out of the hospital. He says thet he feels much better off of 
the Thorazjne and wishes to remain off of it. In snort, things seem to de going 


very well.’ 


al We 


en 
Medical Officer (General Practice) 
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Jenuary hy 1968 


Mr. Wingfield came in to seo me today accompanied 


by his Lathero Ha appeared “ell dressed, well nourished and happye 
Ho is waiting to enter a vocational rehabilitation 


hrogreme i ‘ 
His thorazine “vas today reduced to 300mg o aailyo 


finde Fae Ubon, 
edi sor Cenieee Caveniatey 
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January 9, 1958: Mro Ernest M. Resnow = Coordinator of Rehabilitation 
HC _ Mre Scott of the United States Exployment Service 
informed me that Mre Wingfield showed up for an intervicil, and was 
scheduled to taka the General Aptitude Test Battory this woek. Mro 
Scott will keop me informed as to Mro Wingficld's progresse 


VL 


Coordinator of Rehabilitation 
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Febryery 1 1568: Dro George Do. Weickhardt = Medical Officer (Psychietry) 
we Mere Wingfield came in today accompanied Wy his Zethere 
He rcported that he has been working since January 15, as a jstock room 
helper at Georgetown University» He earns $1,50 an hours He rides the 
bus to and from worke i 
I reduced his thorazine to 200mge dailye | 


- 
} i 


= ee ae 
Vesa Eo Ce eteh bask O 


Nedical Orficer (Psychiatry 
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"Merch 7, 1968: Dro George D. Woicknardt ~ Medical Officer (Psychiatry) 
we ~ Mery Wingfield was late but kept his appointment with ma 
on the right dayo He says he was fired from his job at Georgetown 
University because on pay day he went out to get his check cashed and 
stayed away from tha job too Lone 

Thorazine was cut to 100mge dailyo 


ce siemeoee 


AMARC 
Medical 
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Dr, George De Weickhardt ~ Medical Officer (Psychiatry) = 
VISIT INTERVIEW : ; 


fee Wingriela xep 


: +, ni ne todays Since March 15; 
1968, he has ceen working as a care the grounds of the| Flower Sranch Aparc- 
ments “in Silver Spring, Meryland. works 0 hours a week and his take-home pay 
is $55. In addition, he gets bus f . 
. He is still living ore. Things there appar, to be going welle 
At presqnt his brother is home from Vietnam on 30 days! leave! 
Medication was dis oon 
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(Sign and date) yp James L.- Read 
(Me@icel Officer-Psychiatry) IR 
January 21, 1961 
Informants: Mr. Robert Wingfield ) : 
& ) Parents 
Mrs. Elsie Thoras Wingfield) 


The patient's feather is a h7-year-old colored gentleman employed as a 
laborer by the District Sanitation Department. He lets his wife do most of the | 
talking and sprawls back completely relexed in his chair gazing dreamily at the 
-ceiling. The vatient's mother is 2 well-dressed, neatly attired lady who is 
rather dautious and guarded in her statements about the patient. She is.age 46 
and is dinployed at whet sounds like the Alston Hall which she states is a "home 

* end schdol for little orphen children and I take care of them." In general not 
too mucH information is forthcoming from the parents end they appear quite 
- relieved when the interview is over. 


FAMILY HISTORY: 


: No attempt is made to get the varents to talk about themselves or their 
own personalities. They both state they are in good health and both of them Geny 
‘any famjliel illnesses or psychiatric familial determinants. The patient is tre 
fourth 4f ten chiléren. They have six boys end four girls and according to them 
all of their children are fine, healthy, normal Americans with the exception of 

“the patient. One of their daughters, e few years ago when she was 16, hed a 
“seizure” but. hes had no difficulties with this since and their description of. 
this "seizure" is rather vague. : . . 


PAST HISTORY: a 
The petient was born on July 31, 1939. . According to the mother his gestation 

birth and early development were fairly much within normal limits. However, he 

was slower in speaking than the rest of the children and they estimate he said his 

first word around ageil6 months. He began walking around ege 13 months and they 

state he held nis head up and responded to them and sat up at the usual ages. 

According to the mother, after ege 16 months he got "real slim and he stayed that 


way all his life." . : 


As a child, the father comments, "He wasn't as active as I like my boys to 


. ¢ (Continue on reverse side) 
A : 


. = = — eee 
PATIENT'S IDENTIFICATION (For typed or written entries five: Name—last, first, = 
; - middle; grado; date: hospital or medical facility) REGISTER NO. \wrsisacict 
. 80,910 JH 
TD 


IGFIELD Howard ° _ REPORT ON _LVF+_ o¢ CONTINUATION OF 
~ ; Standard Form 507 


Saint Elizabeths Hospital 507-103 


Standart Forra 507 
(Revised Auzust 2924) 
Promulz: uted by 
* Burean of the Bu idect, 
Circular A-32 


Report on 


CLINICAL RECORD | 
Continuation of S. F. 207 Psychiatric Case Stud 


. : (Strike out one line) (Specify type of —— or data) ¥ - 
(Sign and date) = 
ears | 
Vapeech: He utters hardly a word, but when he speak rec} it is ina soft 
gentle barely audible voice and most of his communication is by rolling his eyes 
or moving his head about. About the only thing that emerges is that he does worry 
avout his familly but he cen not elaborate on this. : 


derettomne Reaction: Affect is one of & so-called stuyor. 


‘Abnormal Mental Content: Questioned it he hears people talking ssn it 
Goesn't seem as if anyone is around, he nods agreement, and al so nods agreement 
when asked if perhaps bad or unpleasant things are being talked about. therwise, 
questions put to hin oeeae hallucinatory or delusional Tae are simply not 
answered. 
- : : | 

i 

‘Mental Grasp and Caracity: At this tine the patient is just ebout untesteb 

for these aspects of the mental examination. 
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Sceial Service -Pranch 


27 28 - 30% h § Ne Bes ‘tel ephone 
this visit * tbe purposs of i aver picture of the family feeling 
toward our nat ure of the family personalities 
involved, Simic: honed % c ify the petient?s new stavus 
here at the Acsplt me : fo urned ont to center largely 
about this le: 


etientts mother, Mrse Essie Wingfield, 
eDl79_. On # ori. 135 1962, I made 


HO 


ddle class ned, reo in 
x thet neighborhood. 
the ies is- pein Bes Shoozh ‘soll aan ished and imnaculate 
Wingfield is obviously very poorly educated and though very retirit 
view situztion, eee to de quite ent 
: t son of the interview was spent exoleining 
zy E ‘of not guilty a ees of insanity and the 
course of z 23 3% cscurs in th ne hos pitale She is most anxious +o 
have the p : es not on 2 weekends as soon as 
possible. - edure involved hore : i SAS son still remains 
in Maxima S¢ 77 Division was expla - and apparently accented. 
Shea — es tani “eboat talking atout the re e family, though shs did 
é in th 2e achieverants © ier children, such as finish- 
ple : Shs vas likewise, 
evasive about fh WS a hi PUES 
I gleaned. and eae scice 
had obviously © ore agreed Ss this 
readily, cus 
She did menticn eee 
Exe been most ize 


tH 
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s ef doth her son's and her 
“nression thet considerable tension 
she will provably need consiGer- 
cee to the conmmanity « To éid not 
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September 5, 1967: Social Service Branch 
bjb ‘ COMMUNITY PLACEMENT EVALUATION 


William H. Thomas 


Referral: § : he, 

: This case was received in Social Service from Dr. Weickhard 

on 8/21/67 for the purpose of. conducting a visit to the home of the patient's parents 

antecedent to his Convalescent Leave. j | ; 

Patient: , Fog 

Mr. Howard Wingfield was Snitially edmitted to John Howard 
Pavilion on January 13, 1961. He was transferred to a minimum security service, Vest 
Side Service, on 2/15/62, where he remained until 4/3/62, and at that time returned to 
John Howard Pavilion. As of 3/21/67, patient was diagnosed’ Schizophrenic Reaction. He 

.-was admitted to the hospital with 4 charge of Violation of bederal Narcotics Law, for — 
which he was determined to be not guilty by reason of insanity. 


Community Evaluation: 


A home visit was made to the hone of patient's parents at 
2728 30th Street, N. E. (526-3179) on 8/31/67. The house, vkich is a two story one tha 
is extremely well maintained and is located in’ a middle-class residential area, contal 
3 bedrooms on the second floor, one of which will be used by papient. The house is. 
tastefully decorated, spotlessly maintained, and “adequately furhished. Patient will be 
residing gn-the home of his parents and these three persons will be the sole occupants. 
. Patient's father is Mr. Robert Wingfield, age 54, who is 2 
laborer with the District of Columbia Sanitation Department. Mr. Wingfield conveys &n 
impression of a strong, independent person who possesses & good sense of humor. He als 
impresses as being @ very responsible person who will provide patient with as much helg 
as is necessary as long as patient is properly motivated ana exhibits this motivation ¢ 
positive action. Patient's mother is Mrs. Essie Wingfield, .age 53, who works 3 days v¢ 
week as & laundry helper. is rather quiet, quite congenial, and appears 
be a bit:older than her s ito the fact that she is 
completely gray. She conveye +, grandmotherly tyse vt 
would find it difficult to say no 0 e to her by anyone she 
loved. Both parents appear to be responsible and g cerned end interested i 
playing 2 nart in helping patient return to the community 
‘advised bet they would provide supvort, encouragement and reassurance, alor 
deal of understanding as part of their efforts to assist their|/son in 
They both advised that he can stay with them as long as is necessary until he beccnes 
financially indeoendent. They will supervise his regular taking of medication and sho 
he begir’ exhibiting some type of aggressive behavior, they would immediately contact © 
hospita -. : . 


i} 
(Continue on reverse side) | 
i 


PATIENT'S IOENTIFICATION (For typed of written entries Rive: Name—last, first, REGISTER NO. WARD a 
iddie; grade; date: h al dical facility) See 
; middie; grade; date: hospital or medical facility) | 80, 10 JOH HOWARD 
‘WINGFIELD, Howard REPORT ON _____ or CONTINUATION or __207 Hote 


Standard Form 507 
| 507-104 


Saint Elizabeths Hospital 


| 
\ 
d 


Steadara Porm 507 4) t 
(Revised, August 1951) os 
orga fie ade eos ok ARE oe 
7) a 
mn ann Report on ee SECEMENO 
VILA or Trade Pa ge 2] 
; Continuation of S. F. 307 Notes - 2 = 


(Strike out one line) Specily type of examination or data) 
pete (Sign and date) 

Mr. Wingfield was a bit concerned about employment for his 
‘son, who has in thé past worked at National Airport and at St. Johns High School as a 
kitchen helper. He was advised that should his:son wish to continue along this line of 
employment, he should have very little difficulty in obtaining same. 


é 
impressions : 


I It is this worker's feeling that this patient's parents 
would provide him with a proper encouragement, support and guidance that he will need i 
the home should he go on Convalescent Leave status. The physical facilities of the 
prospective placement itself leave absolutely nothing to be desired. One must be im- 
pressed with parents who cen successfully raise ten children and have only one of the + 

‘stray from the socially acceptable behavior pattern. Convalescent Leave to the parent's 
home is reéommended. ¢ 
. a fh . 4 

\ ¢/ : ! Half 

au — rn NEN eee 

William H. Thomes 
Psychiatric Social Worker 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE UNITED STATES OF AMERICA 


Vv. CRIMINAL ACTION 


HOWARD WINGFIELD NO. 1104-60 


TRANSERIPT OF PROCEEDINGS 


WASHINGTON, D. C. 


DATE: December 1, 1967 


VovtuMeE No. 
PAGES: 1 - 10 


PREPARED FOR: THE DEFENDANT 


ELAINE O. WELLS 
OFFICIAL COURT REPORTER 
UNiTeD STATES CourRT HOUSE 

WASHINGTON, D. C. 20001 


UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMPIA 


OF AMERICA 


CRIMINAL ACTION 


os ee se 88 


HOWARD WINGFIFLD NO. 1104-60 


Washington, D. C, 
Friday, December 1, 1967 
The above-entitled cause came on for hearing before 


[EN HONORASLE HOARD F. CORCORAN, United States District Judge , 


yp gsss 
! 
at Paporoxirately 11:20 a.m. 
i APPEARANCES: | 
; | 
SCOTT R. SCHOENFELD, ESQUIRE, Asst. U. S. Attorney 
For the Government 


Jo? FELDMAN, ESQUIRE 


For the Defendant 


Se es 


DIRECT CROSS REDIRECT RECROSS 


> WEICKRARDT 3 7 


THE DEPUTY CLERK: Criminal Case No. 1104-60, Howard 
Wingfield, defendant, Mr. schoenteldy for the Governnent and 
Mr. Feldman for the defendant. 

: MR. SCHOENFELD: Your Honor, readyfor this case. 
TEE COURT: Are you handling Wingfie1a? 
MR. SCHOENFELD: Yes, Your Honor. | 

| 
I will call the doctor. 
Whereupon 

GEORGE WEICKHARDT 

was called as a witness by the Government and having been duly 
sore was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. SCHOENFELD: 


Q Cector, would you please state your name and your 
| 


position? 


et A George Weicxhardt. I am a physician on the staff of 


Saint Elizabeths liospital. 
Q Dodor, in the course of your duties have you tone 
« | 
into contact with Mr. Howard Wingfield? 


| A Yes, I have. 


Q lias he been under your care and treatment? 


A. Yes, for approximately two and a half years. 
Ad \ 


| 
Q Now how frequent has your contact been with him during 


that time? 


A. Oh, I see him about once a week. 

Q What was the occasion for his being under your care 
and supervision in the first place? 

A He was found not guilty by reason of insanity on a 


narcotics charge. 


. 


: yhen was that, if you know? 
That was in 1962. 
What was his diagnosis at that time? 
A Schizophrenic reaction catatonic type. 
Q Has he been in the hospital for the entire period 
sihce then? 
Yes, he has. 
Now, Doctor, are you familiar with the care and treat- 
ment that he has received throughout that period? 
A. Yes, £ am. 
0 Are you faniliar with his hospital records? 
A Yes, I an. 
Q Could you indicate what care and what treatment he 


has received during that period? 


A ie has received among other things a drug called 


Phorazine and he is still receiving Thorazine. 
He has also been in occupational theraphy and in group 
therapy - : 
Q And have these different treatments been in effect 


throughout the entire time or part of the tine? 


5 


A The occupational therapy was something that started 


more recently than the other treatment. : 
Q All right. | 
| 
Are you familiar also with his family background? 


A Yes, I an. 


a Does he have any members of his family living in the 
vicinity of Washington? | 


ou Yes, he does. 
6 


re) Who? | 


A Eis mother, his father, and I believe there is a sister 


and a brother. 


2 Now what is his present condition? 


A He has an illnes of psychotic proportions which is now 


held in a state of remission by the fact that he is getting 


Thorazine,. 


He has improved a great deal while he is in the hospvi- 


is taking. 


tal? but his improvement is Gependent upon the rediciné>that he 
| 
| 


€#Q Now have you formed an opinion as to whether he is 
danferous to himself or others or will be in the reasonable 

Py 
future? : 

: A It is my opinion that if he is permitted to leave the 
hospital under the conditions that we have proposed that he would 
not#be a danger to himself or others. 

| 


And what are the plans for his release as far as you 


formulated them at this point? 
A It is our proposal that he would live with his parents. 

Their address is 2728 Thirtieth Street, Northeast. 

And I might say that we have had an investigation by 
our social service and had a very favorable report. 

Phe second proposal is that he continue to take his 
prescribed medicine under the supervision of his father, that 
he would return to the hospital periodically as directed 
accompanied by his father and that he would seek some sort of 


employment or be in a vocational rehabilitation program under 


the?direction of our Girector of vocational rehabilitation. 


Q Are you acquainted with his father in whose custody 
you suggest that he be placed? 

A Yes, I an. 

0. Yow long have you been acquainted with him? 

A Eis father has been in to see me several times in the 
past two years. 


I have also talke@ to him on the phone a number of 


Q Las he been cooperative in this regard? 

A Yes, I would say that his family has always been 
entirely cooperative in everything that.I have proposed. 

re Doctor, who would administer the medicine that the 
dGefenéant would continue to receive? 


A. It would have to be administered daily by a member 


| 7 


of his family and I have suggested that it be his father. It 
would be in the form of capsules. It would be necessary for his 


father to see that he took the prescribed amount each day and he 


coulé take it once a day. 


"Q Eas his father indicated willingness to take on that 


Yes, he has. 


0 What would be the result if the medication was dis- 


continued? 


' A He becomes excitable when the medicine is discontinued 
| 
and I think it is extremely important that he continue to take 
the medicine. | 
Q Do you have any confidence that under the arrangements 


that you set up that he would be able to continue to receive 


9 . 
medicine on a Gaily basis? 


a I think that he would, yes. 


8 
MR. SCHOENFELD: May I have Your Eonor's indulgence? 


THECOURT: Yes. 


“MR. SCHOENFELD: Your Honor, I don't think I have any 


futther questions. 


CROSS-EXAMINATION 


wore | OPT TOMAN 
wiave 2 and MAT ¢ 


I just have one or two questions, Doctor. 


This would be the next logical step in the rehabilita- 


ticn of this patient, would it not? 


| 
| 
| 
| 


A Yes, it would. 
Q 


And you are satisfied that any deviation from the 
program would be brought to your attention by members of his 
famijly, particularly his father? 

ya Yes, I am confident that if they had problems with him 
at Hore that they would let me know about it and that we would 
be ple to deal with such problems. 
ie You are satisfied that he is not a Ganger to himself 
or p others in the community when complying with conditions of 
your program? 

That is my opinion. 

Thank you. 

THE COURT: Doctor, I notice he was originally arrested 

, narcotics charge. 

Is he an addict? 

e was at one tine, Sao Honor. 


COURT: Do you feel that he has it under control 


THE WITNESS: Ne has not had drugs for a number of 
I feel that one of the reasons he became involved with 
first place is that he had a mental illness which 
- some sort of a tranquillizer and he found that in 
mereoetc arugs. 


F THE COURT: But at the time he was arrested was he 


seljing in order to get drugs, buying or selling in order to 


get arugs for himself or was he a pusher? 


i THE WITNESS: He was trying to get drugs) for himself. 


SHE COURT: He was an addict at that time? 


THE WITNESS: Yes. | 
| 


THE COURT: You don't feel that if he gets out from 
under your care at the hospital that he will slip back to his 
addiction? 


; mE WITNESS: I feel, Your Uonor, that the medicine 
thetgze is now getting may very well be a substitute for the effec 

| 4 
that he got fromnarcotic crugs. 


Of course I can't be certain that he won't use narcotics 


again but I think that his family has a considerable influence 


ovey hin ana I think that we will never know just how well he 
can get along in the community unless we give him a chance. 

2 COURT: How old is he, Doctor? | 

iE WITNESS: He was born in 1939. : 


3 COURT: Do you know anythng about his employment 


record? S 
THE WITNESS: Mx. Wingfield doesn*t have a great many 


occypational skills but he has been sticking to his occupational 


| 
therapy in the hospital. 
| 


I feel certain that he is going to need a lot of help 
| 
in getting employment but I think the hospital is equipped to 


provide that for hin. 


THE COURT: Doctor, then I understand your recor:mendation 


10 
are as stated in your letter to the effect that if released 
he is to live with his parents. He is to take the medicine 
prescribed. He is to return to the hospital for interviews as 
Girected and accompanied by his father, and that he is to 
cooperate with the rehabilitation unitin seeking employment. 
: Yes, Your Nonor. 
THE COURT: I will grant the order. Would you submit 
the aaa oréer, Mr. Schoenfeld? 
t itR. SCHOENFELD: Yes, Your l"onor. 
SHE COURT: Thank you. 


keke et 


~ 


: The- foregoing is certified to be the official 


trangcript of the proceedings indicated. 


i 


Zea O Feith 


Elaine 0. “ells 
official Court Reporter 


APFENDIX III 


Excerpt From Official Hospital 
Record of Donald L. Williams 
(Appellant in Williams v. Robinson, 
(D.C. Cir. No. 23,763; gune 19, 1970) ) 
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ISSUE PRESENTED * 


In the pinion of appellee, the following issue is pre- 
sented: 

Whethe? appellant was entitled to a jury trial to de- 
termine whether his conditional release from Saint Eliza- 
beths cs should be revoked? 


* This cese has not previously been before this Court. 


United States Court of Appeals 


¥ THE DISTRICT OF COLUMBIA CIRCUIT 


| No. 24,362 


a 


UNITED STATES OF AMERICA, APPELLEE 
v. 


HowarD WINGFIELD, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a twelve-count indictment filed on December 22, 
1960, appellant was charged with having sold heroin on 
four separate occasions.’ On January 13, 1961, appellant 
was committed to Saint Blizabeths Hospital for a com- 
plete mengal examination. By letter dated April 12, 1961, 


1 The sales took place on July 12, August 3 and 9, and September 
7, 1960. The buyer in each case was Metropolitan Police Officer 
Ronald T. Joy, who was working undercover. The indictment al- 
leged violations of 26 U.S. Code §§ 4704 (a), 4705 (a) and 21 U.S. 
Code § 174g 


(1) 


2 


the superintendent of Saint Elizabeths certified to the 
District Court that appellant was incompetent to assist 
in his own defense. Neither appellant nor his counsel 
objected to that report, and on April 24, after a hearing 
in the District Court, appellant was found incompetent 
to stand trial and was again committed to Saint Eliza- 
beths. On February 5, 1962, the superintendent of Saint 
Elizabeths reported that, although still suffering from a 
mental illness (schizophrenic reaction, catatonic type),? 
appellant was then capable of consulting with counsel 
and assisting in his own defense. By order dated Febru- 
ary 15, 1962, appellant was found competent to stand 
trial. On April 2 and 3 appellant was tried by a jury 
before the Honorable Leonard P. Walsh, found not guilty 
by reason of insanity,’ and committed to Saint Elizabeths 
Hospital pursuant to 24 D.C. Code § 301 (d). 

On November 9, 1967, the superintendent of Saint 
Elizabeths informed the District Court by letter of the 
medical staff conclusion that appellant had sufficiently 
recovered from his mental illness to be conditionally re- 
leased from the hospital. After a hearing held in the 
District Court on December 1, 1967, appellant was or- 
dered to be released from Saint Elizabeths pursuant to 
24 D.C. Code $301 (e) provided that he reside with his 
parents, continue to take prescribed medicines, return to 
the hospital for interviews as directed, seek suggested 
employment and consent to remain in the personal cus- 
tody of his father. 

The records indicate no apparent deterioration of ap- 
pellant’s mental condition for the next eleven months. 
But on October 27, 1968, appellant voluntarily returned 
to the hospital. By letter dated November 4, 1969, the 


2 This diagnosis corresponded to that made by Dr. Lydia Kron- 
feld of Legal Psychiatric Services, who examined appellant on Jan- 
uary 12, 1961, and reported her findings to the Superintendent of 
the District of Columbia Jail on the same date. 


2 Before the case was submitted to the jury the court granted the 
government’s motion to dismiss all but counts two, five, eight and 
eleven of the indictment. 
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superintendent of Saint Elizabeths requested that the 
District Court revoke appellant’s conditional release on 
the ground that, because of a “deterioration in his psy- 
chiatric condition,” appellant “would be likely to be dan- 
gerous to himself and others if he left the hospital.” On 
May 7, 1970, after a hearing in the District Court, ap- 
pellant’s cSnditional release was revoked. This appeal 
followed. 

At the revocation hearing appellant was represented 
by Thomas W. Farquhar, Esquire, of the Legal Aid 
Agency.* The first witness to testify was Dr. James L. 
Evans of Legal Psychiatric Services, who had examined 
appellant pursuant to a court order granting appellant’s 
motion that he be examined by an outside psychiatrist at 
government expense. Dr. Evans testified* that in his 
opinion appellant “was mentally ill and . . . should re- 
main in the hospital” (Tr. 5). According to Dr. Evans, 
appellant would “be dangerous if he were to be released 
from the flospital” (Tr. 5). 

Dr. Daniel D. Pugh® also testified. According to Dr. 
Pugh, while appellant was on conditional release, his 
“medication was eventually discontinued by his doctor, 
and he then had his relapse of his symptomatology” and 
returned to the hospital voluntarily (Tr. 17). Whatever 
appellant’s subjective reasons for returning,’ Dr, Pugh 
stated that “it was quite apparent he was severely psy- 
chotic, ovér-active, very agitated, unable to sit still, un- 

e 


4Prior to Mr. Farquhar’s appearance in the case, appellant had 
been represented by Joel D. Forkosch, Esquire, also of the Legal 
Aid Agency. 


5 Qn Apr® 3 Dr. Evans submitted a written report of his evalua- 
tion of appéllant’s condition. At the revocation hearing that report 
was moved into evidence by appellant’s counsel (Tr, 6) and is part 
of the record on appeal. 


¢ The tragscript erroneously records Dr. Pugh’s name as “David 
M. Pugh.” 


7 Appellant “usually” said he “had been in an altercation with 
his father ». . . Sometimes he said he had committed a robbery” 
(Tr. 11.) 
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able to stop talking, unable to stop pacing the halls, un- 
able to sleep at night. And his emotions were very vola- 
tile. He was very inappropriately cheerful” (Tr. 11.) 
On the basis of his observations, Dr. Pugh concluded that 
appellant “would be likely to be dangerous if he were 
released from the hospital back in the community even 
on a conditional release” (Tr. 13; cf. Tr. 18, 25, 27). 

On cross-examination Dr. Pugh indicated that there 
was no evidence that appellant violated any of the enu- 
merated conditions of his release while he was away from 
the hospital. Dr. Pugh stressed, however, that “the im- 
portant question is what his condition is now rather than 
then” (Tr. 16) (emphasis added). Dr. Pugh did not re- 
gard appellant’s return to the hospital as a sign of dan- 


8 On direct examination Dr. Pugh explained the delay between the 
date of appellant’s readmission to the hospital and the date that the 
hospital ultimately sought the revocation of his conditional release 
as follows: 


Originally, I had decided not to request revocation of his 
conditional release because he was remaining in the hospital 
voluntarily. Any time he requested to leave, we would always 
talk him into staying and I had been under the impression he 
would make a rapid recovery. The Ward Staff said he had 
very good response to medication in the past, and I had hoped 
we could get him well fast enough, and having revoked his 
release would [not] have to go through a wait of a month or so 
unnecessarily to get it back. 

He hasn’t recovered that quickly. He remained quiet on 
medication and has developed no insight concerning the neces- 
sity of medication, and he has not taken up responsibility for 
his own care to the extent we think he would be able to get 
along outside the hospital; at the same time, his attorney had 
been putting more and more pressure on us to release him from 
the hospital, and I thought in the event any legal action would 
ensue, it would be best to have his release revoked so there 
would be no question about the legality of his detention in John 
Howard. 

As I said, Mr. Wingfield’s own opinion about his detention 
would vary. He would frequently ask for releases, but always 
be talked out of the request. Nevertheless, he would resubmit 
the request a few days later. So, there was serious question as 
to whether he was competent to remain on a voluntary commit- 
ment. Therefore, the revocation was submitted. It remains, 
in our opinion, that Mr. Wingfield would be likely to be dan- 
gerous if he were released from the hospital back in the com- 
munity even on a conditional release. (Tr. 12-13.) 
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ger (Tr. 21) but repeatedly emphasized appellant’s con- 
sistent reffisal to take prescribed medication which was 
necessary to avoid a complete deterioration of his mental 
condition (Tr. 11-12, 17, 23). Dr. Pugh concluded that, 
if released, “it is conceivable that [appellant] might con- 
tinue taking [his] . . . medication... but it is very 
likely tha he would not. I think it is so likely that it 
would not be safe to let him leave the hospital at this 
time” (Trt 29). 

Appellant called no witnesses and chose not to testify 
in his owy behalf (Tr. 31). After the hearing was con- 
cluded, appellant’s counsel asked, apparently for the first 
time, that, a jury be allowed to decide the question of 
whether b's release should be revoked. That request was 
opposed by the Government (Tr. 88) and was denied by 
the court, which then revoked appellant’s conditional re- 
lease (Tr. 39). 


ARGUMENT 


Appellant was not entitled to a jury trial to determine 
whegher his conditional release from Saint Elizabeths 
Hosbital should be revoked. 


(Tr. 1-89) 


Appellgnt’s sole contention on this appeal is that he 
had a right to have a jury determine whether or not his 
condition4l release should have been revoked.® The short 
answer is that no such right exists. 

We begin by emphasizing that the merits of appellant’s 
novel postiion should not be considered by this Court. It 
is true, 4s appellant avers, that his counsel five times 


® Appellant’s brief makes much of the history of appellant’s case 
prior to the revocation hearing. Indeed, appended to appellant’s 
brief are lengthy excerpts from the file at Saint Elizabeths which 
were not before the District Court and which, therefore, we would 
normally move to strike from the brief. Since appellant’s sole con- 
tention relates to the form rather than the substance of the revoca- 
tion hearing, however, these matters are not germane to the issue 
raised on this avpeal and are therefore not further discussed herein. 
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requested the District Judge to impanel a jury to decide 
the question of whether his conditional release should be 
revoked. It is also true, however, that this repeated re- 
quest was made only after the revocation hearing had 
been concluded. We submit that if appellant desired a 
jury trial, he was obligated so to inform the District 
Court prior to the hearing, or at the very least, prior 
to its conclusion. Failure to do so should preclude ap- 
pellant from raising the point on appeal. 

Assuming that appellant’s claim should be considered, 
we submit that it is without merit. Appellant’s reason- 
ing is tripartite. He first contends that because all other 
adults in his position have the right to a jury trial, the 
failure to accord him the same right was violative of 
equal protection. The problem with that argument is that 
the factual premise on which it rests is infirm. No other 
individual in appellant’s position is entitled to, or to our 
knowledge has even been given, a jury trial. The adults 
to whom appellant points (appellant’s brief, p. 12) are 
entitled to a jury trial on the original determination that 
they should be committed. After that determination has 
been made, however, no question of any patient’s status 
is ever again tried to a jury prior to his unconditional 
release from the hospital. The hearing afforded appel- 
lant, then, was precisely the same as the hearing given 
a civilly committed patient in the same circumstances.”° 
Appellant urges, however, that because he was committed 
prior to this Court’s decision in Bolton v. Harris, 130 
U.S. App. D.C. 1, 395 F.2d 642 (1968), “he is formally 
no different from any prospective civil committee in that 
. .- he has not been found mentally ill by a jury” (ap- 
pellant’s brief, pp. 22-23) (emphasis added). The simple 
answer to that contention is that appellant does not stand 
in the shoes of a “prospective” civil committee but in 
those of a previously committed civil committee on con- 


10 Essentially the same procedural safeguards surround the re- 
vocation of parole for both mandatory releasees and parolees. See 
Hyser v. Reed, 115 U.S. App. D.C. 254, 318 F.2d 225, cert. denied, 
375 U.S. 957 (1963). 
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ditional release. Moreover, appellant can claim no preju- 
dice due to the absence of a Bolton hearing in this case 
since this Court held in Bolton that “the interests of 
justice and of administrative convenience are best served 
by applying our ruling prospectively only.” ** Thus the 
only difference in the treatment afforded appellant and 
that afforded any other individual sent to Saint Eliza- 
beths was, specifically sanctioned in Bolton itself. 
Alternatiy ‘ly appellant argues that a jury trial was 
required hy due process. At the outset we emphasize that 
this Gnu twice considered the procedural safeguards 
which mut be employed to render a revocation of condi- 
tional release compatible with due process.” In neither 
case did the Court hold that a jury trial was required. 
Similarly, this Court has held that due process does not 
require a jury determination at a parole revocation pro- 
ceeding even where the individual in question was a 
mandatory releasee.* Against this background, appellant 
suggests first that a jury “affords the citizen more pro- 
tection than a judge in this type of proceeding” (appel- 
lant’s brief, p. 86). Even if that contention is true, it 
does not bear on the question of whether the mere ab- 
sence of a jury in a revocation of conditional release 
proceeding renders that proceeding fundamentally un- 
fair. There is no necessary congruence between the pro- 
cedural requirements in a criminal case and those im- 
posed by due process in other specialized proceedings, even 


11180 U.S. App. D.C. at 12-18, 395 F.2d at 644-645. 


12 Friend v. United States, 128 U.S. App. D.C. 328, 888 F.2d 579 
(1967) ; Darnell v. United States, 121 U.S. App. D.C. 58, 348 F.2d 
64 (1965). 


33 Hysefy. Reed, supra note 10. 


14 Court records, however, would seem to belie appellant’s thesis 
that juries tend to reject psychiatric testimony from Government 
witnesses. Thirty-nine jury trials in civil commitment cases were 
held during fiscal years 1968 and 1969 and the first eleven months 
of 1970. The jury found mental illness and dangerousness in thirty- 
five, and mental illness in three of the remaining four. See ap- 
pellee’s Memorandum in Response to Court’s Order, In the matter 
of Shaw, No. 28,777, filed October 20, 1970. 
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where such proceedings are related to a criminal charge.** 
The core of appellant’s argument is that due process 
somehow demands that only a jury can ever deprive an 
individual of his freedom. We know of no authority 
which supports that position.” 

Finally, appellant suggests that “the applicable stat- 
utes should be so read as to confer upon appellant the 
right to a jury trial” (appellant's brief, p. 14). Appel- 
lant concedes as he must that neither the statute (24 
D.C. Code $301 (e)) nor its legislative history, nor any 
case construing the statute, even mentions, much less 
requires, a jury trial (appellant’s brief, pp. 15-17). Nev- 
ertheless, appellant argues that the substantial constitu- 
tional attack to which the statute would be subjected in 
the absence of a jury trial requirement should cause this 
Court to read such a requirement into the statute. This 
is possible, says appellant, since Congress has not explic- 
itly denied the use of a jury to determine such questions. 
Appellant suggests that his approach is compelled by 
Baxstrom v. Herold, 383 U.S. 107 (1966), and its prog- 
eny.*7 We respectfully disagree. These cases, like the 
other cases to which appellant has referred, all dealt with 
an original commitment. Moreover, all of them held only 
that equal protection would not countenance gross proce- 
dural disparity in the treatment accorded persons whose 
status was, for all practical purposes, the same. The 
simple fact is that appellant was treated in exactly the 
same way as any other individual who is conditionally 
released either from Saint Elizabeths or from prison. 
Thus neither Baxstrom nor Bolton, nor any other case 


15 E.g., Greenwood v. United States, 350 U.S. 366 (1956) ; Hyser 
v. Reed, supra note 10. 


16 To the extent that appellant implicitly contends that the Dis- 
trict Judge’s handling of the hearing failed to comport with pro- 
cedural due process, we submit that Justice Douglas’ opinion on be- 
half of the Court in United States v. Augenblick, 393 U.S. 348 
(1969), is dispositive. 


17 B.g., Bolton v. Harris, supra; Matthews v. Hardy, 137 US. 
aa 89, 420 F.2d 607 (1969), cert denied, 397 U.S. 1010 
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of which Ms are aware, provides authority for this Court 
to read iro section 301 (e) a provision which is not 
there. 

Appellant has never contended that insufficient evidence 
was adduced to support the trial court’s revocation of his 
conditional release, nor could anyone so contend on this 
record. Both Dr. Pugh of Saint Elizabeths and Dr. Lyons, 
a private psychiatrist who examined appellant at govern- 
ment expense and at appellant’s request, concluded that 
appellant was both mentally il and dangerous and should 
not be pepmitted to leave the hospital. There was no 
other evidence presented, and, we submit, any conclusion 
other than that actually reached would have been in 
flagrant disregard of the evidence adduced.* 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the judg- 
ment of the District Court should be affirmed. 


Tuomas A. FLANNERY, 
United States Attorney. 


JoHNn A. TERRY, 
RoBertT J. HIGGINS, 
Assistant United States Attorneys. 


318In hisS#brief appellant argues that certain evidence concerning 
appellant’s mental condition and observance of the conditions of his 
release prior to his return to Saint Elizabeths should have been ad- 
mitted (appellant’s brief, ¢.9., pp. 3, 45-49) . But none of the evidence 
to which appellant refers could have undermined the conclusions 
reached by the psychiatrists as to appellant’s condition on the day 
of the hearing. We also emphasize that the fundamental “condi- 
tion” of any “conditional” release is that the mental health of the 
individual involved not deteriorate to the point that he is again both 
mentally ill and dangerous. Friend v. United States, supra; H.R. 
Rep. No. 892, 84th Cong., 1st Sess. 14 (1955) ; S. Rep. No. 1170, 
84th Cong., 1st Sess. 14 (1955). The record makes it abundantly 
clear that, regardless of his observance of specific release condi- 
tions, appellant’s mental condition had so deteriorated. 
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| 
This Feopesst raises essentially three issues 


centering on the revocation without jury trial of appellant's 
condftional release from Saint Elizabeths Hospital. The 
first issue is one of statutory construction: is the 
“applicable statute properly read as requiring a jury trial 
under the circumstances presented by this case? The second 
issue is whether a reading and application of the statute 
so aks not to provide for jury trial would deprive appellant 
of the equal protection of the laws. The final issue is 
whether application of the statute, if so read, would be 
consistent with due process. | 
The first issue is reasonably well joined and on 


it the Government's brief requires no reply. But three 


aspects of the Government's discussion of the remaining 
issues seem to confuse, rather than facilitate, joinder and 
analysis; they call for a brief response. | 
Briefly stated, appellant's equal protection, 
argument runs as follows: Alone among all adults who may 
be committed indefinitely to Saint Elizabeths against their 
will, appellant and adults like him had, when last in court, 
been given a clean bill of health: under prescribed condi- 
tions, a court had ruled, they were not likely to be 
. dangerous to themselves or others upon release from Saint 


Elizabeths. At the very least there was therefore 
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nothing in appellant's situation to 

justify making it easier to commit 

him for an indefinite period by 

omitting some procedural safeguard than 

it is to commit others. 

(Brief for Appellant, 22) 
And appellant described a number of classes of adults who 
were entitled to a jury trial prior to indefinite in- 
voluntary Saint Elizabeths confinement. (Brief for Appel- 
‘ 

lant, 12.) To make it easier to commit him than these 


others just because his commitment was styled a revocation 


of Penance release could not be justified by any 


mat rial difference between him and members of the other 
adult classes. (Brief for Appellant, 22.) 

One of the Government's responses to this 
argument tends to confuse matters. The Government contends 
that "Ttjhe hearing afforded appellant . . . was precisely 
the same as the hearing given a civilly committed patient 
in the same circumstances." (Brief for Appellee, 6.) 

But the point is that ro civilly committed patient is ever 
in "the same circumstances" as a criminally committed 
conditional releasee. A civilly committed patient may be 
released to the community at the Hospital's discretion 
without having to be pronounced fit for release by a judge. 
He may be so released even if a court could not honestly 
be &ssured (as it must be in the case of a conditional 
releasee) that there is no likelihood of dangerousness. The 
clear teaching of Hough v. United States, 106 U.S. App. D.C. 


t 


== 
192, 27 F.2d 458 (1958), is that the Hospital has far 
more “latitude for experimentation with possibly dangerous 
civil patients than it has with criminal committees. 
In the latter case there is no latitude whatever; experi- 
mentation must specifically be sanctioned by a court. 

° Any comparison of appellant's situation with 
thatl of civil committees, then, underscores, rather than 
und cuts, appellant's equal protection clain. Unlike 


the civil committee, appellant was originally confined to 


Saint Elizabeths solely on the basis of a jury's reasonable 
| 


doubt that he was sane ten years ago when he allegedly 
committed a-crime. .The civil committee has had a jury 
trial on the issues of mental health and dangerousness3 
appellant has never had one. The civil committee has 
never been judically certified as non-dangerous; after 
yeags of hospital treatment a judge specifically neta 
app#llant not to be dangerous (under conditions which no 
one*’ yet claims-were brdken) and released him. This fact 
bears reiteration: unlike the civil committee, the last 
time appellant was before a court he was certified non- 
dangerous, and was accorded a release status already con- 
cededly subject to significant legal safeguards =: safeguards 
certainly more protective of the patient than those 
afforded civil committees, for example, on habeas corpus. 


Dapper! v. Cameron, 121 U.S. App. D.C. 58, 348 F. 2a 64 
(1965); Friend v. United States, 128 U.S. App. D.C. 323, 


= i = 


* 


388 F.2d 579 (1967).— 


Ir. 

In his’ second constitutional argument appellant 
contends that to permit revocation of conditional release 
in situations like his own without provision of a jury 
trial is to do so without due process of law. At page 7 
of its brief the government attempts to analogize the due 
process aspect of the present case to that of parole 
revocation cases. The Government cites Hyser v. Reed, 
115 U.S. App. D.C. 254, 318 F.2d 225, cert. denied, 375 
U.S. 957 (1963) for the proposition that 

due process does not require a jury 

determination at a parole revocation 

proceeding even where the individual 

in question was a mandatory releasee. 

Brief for Appellee, 7 (Emphasis in original.) 

The parole analogy does not withstand scrutiny. 


Each of the mandatory releasees in Hyser was accused of 


having violated one or more specified release conditions. 


None of them had returned to prison voluntarily looking 


for a place to sleep for one night. The authorities had 


¥7 hmong the most significant of these safeguards is the 
Imposition upon the government of the burden of proving 
that a conditional release should be revoked, whereas a 
civil committee bears the burden of proof if on habeas 
corpus he seeks to test the severity, or any other aspect, 
of his restriction. This difference in treatment can only 
be understood in light of the fact that the most recent 
judicial finding vis-a-vis the conditional releasee is 
always a finding of non-dangerousness. Only such a finding 
could justify imposition of the burdens imposed upon the 
government in Darnell and Friend, and, as those cases indi- 
cate, recent judicial action is what in fact requires the 
provision of additional safeguards. SaaS 
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sought them out, arrested them detained then, and returned 


then! to prison for specific parole violations. And 
inveluntary confinement was not at stake in Hyser; at most | 
the mandatory releasees could have been required to serve 
out their remaining "good time. | 
Appellant's situation stands out in clear 
contrast. He has not yet been accused of violating a 
eae condition. He "responsibly" returned to the 
institution voluntarily, solely for the stated purpose of 
spending the night. The Hospital has refused to release 
him since, however, and there is no statutory end to the 


time he is presently serving. 


Finally, and most important, the Government's 
parole analogy argument proves too much, In Hyser this 
Court refused to characterize parole revocation proceedings 
as adversary and to impose upon them even the protections 
that are already familiar in cases such as appellant's 
below: Hyser rejected “demands for appointment of counsel 
for indigent parolees, confrontation and cross-examination 
of sources of information, compulsory process, access to 
4ngtitutional files, etc. Darnell and Friend have long since 
brought the law of revocation of conditional release from 
Saint Elizabeths to, and.beyond, this point. 

And for good reason. Once a person has been 


found guilty of a federal crime, beyond a reasonable doubt 


and by a jury if he wants one, his confinement and release 
| 
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eheretrom are controlled by Congress. The first executor 
of the Congressional will is the sentencing judge, who 
sets rough limits on the confinement's duration. These 
Limifs may be further reduced pursuant to statute in 
two ways: earning of mandatory early release through 
"good time," and qualification for conditional release 
on parole even before eligibility for mandatory early 
release. But this reduction of the length of confinement 
is eorarety a matter of legislative grace; the fact of 
confinement itself needs -- and has built in -- but one 
justification: the initially valid conviction. 

Continued confinement of a dangerously mentally 
iil person, whether civilly or criminally committed, is 
not es all a matter of similar legislative discretion, 
based on an immutable one-time justification. Under the 
D.C. Sode and Bolton, both civil and criminal Saint 
Elizabeths committees have the right to periodic reassessment 
of the propriety of further confinement, and they may not be 
confined one moment longer than confinement can be justi- 


rey their present condition. All the criminologists, 


psychiatrists and psychologists in the world could swear that 


a giyen criminal had been rehabilitated six months after 
beginning service of a life sentence. The convict still would 
have no right to release on parole, let along without condi- 


tions. On the other hand, such testimony would require the 


= 9s 
immediate mconditional release of a person such as 


appellant. 


Due process standards in discretionary areas 
| 


such as reconfinement of parole violators, where con- 
coed freedom is at best a matter solely of legislative 
grace, may understandably be less stringent than standards 
required where the justification for continued confinenent 
is always subject to challenge, and where discretion to 


eS confinement long since ended is limited by very 


fundamental constitutional considerations. The attempted 
analogy to revocation of parole, therefore, is actually 
helpful to appellant in the present context. It serves to 
4llustrate the need for careful attention to the grounds 
for, corpulsory confinement in settling upon a suitable pro- 
cedre for compulsory reconfinement. It will not do 
merely toassert the applicability of the label "revocation 
of mandatory conditional release" as justification for 
applying the same constitutional standards to two basically 
disparate proceedings. : 
I. | 
The Government concludes its argument with the 


. 


obgervation that 


[a]ppellant has never contended that 
insufficient evidence was adduced to 
support the trial court's revocation 
of his conditional release. 

Brief for Appellee, 9. 
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Further alcng it asserts that 

any conclusion other than that actually 

reached {on the merits below] would have 

been in flagrant disregard of the evi- 

denge adduced. Id. 

Appellant is at a loss to understand whole 
lines of wel .-known procedural due process cases if the 
theory implicit in the foregoing statements, that 
accuracy of result justifies the means of obtaining it, 
were to prevail. No one any longer contends that use of 
coerced confessions is justified by certainty of guilt. 
Fruits of illegal searches and seizures have long been 
barred from use in the courts even though these very 
fruits may be the clearest indicators of culpability. E.g.; 
Weeks v. United States, 232 U.S. 383 (1914). Appellant 
therefore wishes that the Government had stood by its 
earlier recognition that 

appellant's sole contention relates to the 

form rather than the substance of the 


revocetion hearing. Brief for Appellee, 
i 5, n.9 (Emphasis in original). 


But appellant cannot let the government's venture into the 
weighing of evidence go unchallenged. 

The Government is doubtless aware of the familiar 
proposition of hornbook law that judges and juries are 
free to give as little weight as they wish to expert testi- 
morty . The fact that this is permitted to happen, and 


that juries may be more willing than judges to do so where 


apifropriate, is indeed at the very heart of appellant's due 
’ 
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process arguments. For if there were ever a subject of 


expert testimony entitled to relatively little blind 


faith, the present one, prediction of dangerousness of 
the mentally ill, is it. The pitfalls of prediction 

have recently been explored by Professor Aaron M. | 
Schreiber, a member of the Patuxent Institution's Board 
of Review and Advisory Board: | 


Experience at the Patuxent Institution 
confirms the difficulty of predicting 
dangerous behavior. Approximately 45 
percent of those paroled by Patuxent 
have violated the terms of their parole, 
26 percent by committing a new crime. 

On the other hand, of the 432 inmates 
released by the courts contrary to the | 
recommendations of Patuxent, all 432 of | 
whom the staff believed were a danger to! 
society at the time of their release, only 
137, or 32 percent, committed new offenses. 
These inaccurate predictions of danger- | 
ousness could have resulted in the need-| 
less incarceration of 295 individuals --) 
68 percent of those released by court 
order over the staff's objections. 


A. Schreiber, Indeterminate Thera- | 
peutic Incarceration of Dangerous Crimi- 
nals: Perspectives and Problems, 56 Va. 
L. Rev. 602, 619 (1970) (citations omitted). 
Professor Schreiber also notes that out of 992 

criminal inmates who had initially been confined in an 
institution for dangerous criminals as a result of psy- 
chiatrists' assessments alone, only six were returned to 


that "facility after a due process hearing pursuant: to 


the Supreme Court's decision in Baxstrom v. Herold, 383 


U.S. 107 (1966). The rest were classified as civil 


’ : 
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col ttees and handled accordingly; many either were 
fairly promptly discharged, remained on as voluntary 
patignts, or had been given grounds privileges shortly 


after reclassification. (56 Va. L. Rev. at 620). 


Professor Schreiber concludes that 


[iJnstitutional psychiatrists tend to 
protect themselves against censure for 
the release of inmates who later commit 
crimes by overestimating the dangerous- 
ness of their patients and retaining 
them until there appears to be virtually 
no risk of recidivism. The aftermath in 
New York following the Supreme Court's 
decision in Baxstrom v. Herold dramati- 
cally illustrates that this practice of 
"overkill" incarcerates many individuals 
whom other psychiatrists would not label 
as harmful. Id. at 619-20. 
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® 
Seer! in this light, appellant's demand for a jury trial 
} 


on he issue of his future dangerousness cannot be 


4 
dismissed because there may have been psychiatric 


testimony below to support what the trial court did. When 
9 


ask@d for a trial by jury the court below should have 
granted the request. Instead it dismissed it out of hand. 


The ,yruling should be reversed. 
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Respectfully submitted, 


HERBERT M. SILVERBERG 
By appointment of this court) 
‘ 88 Sixteenth Street, N.W. 
of counsel: Washington, D.C. 20006 
Covington & Burling 
888 sixteenth Street, N.W. Attorney for Appellant 
Washington, D.C. 20006 
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